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 1   UNITED STATES DISTRICT COURT 
     SOUTHERN DISTRICT OF NEW YORK 
 2   ------------------------------x 
 
 3   LIGHTSQUARED, INC., et al., 
 
 4                  Plaintiff, 
 
 5              v.                           13 Cv. 8157 (RMB) 
 
 6   DEERE & COMPANY, et al., 
 
 7                  Defendants. 
 
 8   ------------------------------x 
                                             New York, N.Y. 
 9                                           September 8, 2015 
                                             10:00 a.m. 
10 
     Before: 
11 
                         HON. RICHARD M. BERMAN, 
12 
                                             District Judge 
13 
                               APPEARANCES 
14 
     KIRKLAND & ELLIS 
15        Attorneys for Plaintiff LightSquared, Inc. 
     BY:  K. WINN ALLEN 
16 
     MORGAN LEWIS & BOCKIUS LLP 
17        Attorneys for Defendant Deere & Co. 
     BY:  KENNETH SCHACTER 
18 
     JONES DAY 
19        Attorneys for Defendant Garmin, Inc. 
     BY:  PHILIP DOUGLAS 
20 
     BOIES, SCHILLER & FLEXNER LLP 
21        Attorneys for Defendant Trimble Navigation 
     BY:  JONATHAN SHAW 
22 
     SCHINDLER COHEN & HOCHMAN LLP 
23        Attorneys for Defendant US GPS Industry Council 
     BY:  RICHARD J. BETTAN 
24 
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 1            (In open court) 
 
 2            THE COURT:  I think I'm pretty much up to speed about 
 
 3   where things stand, but it would probably be a good idea for 
 
 4   the record to hear from you all where you think things stand 
 
 5   and where we're heading in this case. 
 
 6            Why don't I start with plaintiff's counsel. 
 
 7            MR. ALLEN:  Good morning, your Honor.  Winn Allen from 
 
 8   Kirkland & Ellis on behalf of the LightSquared.  I'll start 
 
 9   with status of settlement discussions, your Honor. 
 
10            Over the past several weeks, LightSquared has worked 
 
11   hard on settlement talks with all three defendants.  As a sign 
 
12   of that, I just want to let the Court know that LightSquared's 
 
13   CEO and general counsel are in attendance in the court today. 
 
14            THE COURT:  They're certainly welcome. 
 
15            MR. ALLEN:  Let me take each defendant one at the same 
 
16   time, your Honor.  With respect to Trimble, over the past 
 
17   several weeks, LightSquared and Trimble have made progress in 
 
18   discussing a cooperative approach to resolution of the issues 
 
19   before the Court and the FCC as part of the process for 
 
20   resolution of the underlying technical and policy issues at 
 
21   stake. 
 
22            Given the nature of the claims in this case, achieving 
 
23   final resolution will necessarily involve action by the FCC, 
 
24   any involvement of interested government stakeholders, and 
 
25   other parties.  That process, if successful, will also result 
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 1   in benefits to other GPS stakeholders. 
 
 2            With respect to Deere, your Honor, LightSquared has 
 
 3   had several helpful discussions with Deere over the past few 
 
 4   weeks with more scheduled for this week. 
 
 5            Deere has shown a willingness to work with 
 
 6   LightSquared on technical and regulatory issues, and 
 
 7   LightSquared is optimistic that it and Deere will hopefully be 
 
 8   able to reach an agreement sometime within the next few weeks. 
 
 9   I propose that the Court let LightSquared and Deere continue 
 
10   those discussions and report back to your Honor at a future 
 
11   status conference. 
 
12            With respect to Garmin, your Honor, we've 
 
13   unfortunately not been able to make much progress with respect 
 
14   to discussions with Garmin.  LightSquared and Garmin have had 
 
15   several discussions and exchanged letters, but settlement does 
 
16   not appear likely at this time. 
 
17            LightSquared very much hopes that Garmin will 
 
18   participate in a cooperative process to resolve these issues, 
 
19   but so far LightSquared has been unable to engage Garmin 
 
20   substantively. 
 
21            LightSquared has proposed to Garmin that the parties 
 
22   engage a mediator which LightSquared thinks would be very 
 
23   helpful and has even proposed using Judge Francis as that 
 
24   mediator.  Garmin has so far not been willing to engage the 
 
25   services of a mediator. 
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 1            That's the status on settlement, your Honor.  I know 
 
 2   that the defendants also have letters in to you asking for 
 
 3   leave to file summary judgment motions on a discrete issue.  I 
 
 4   have a couple points I'd like to make about that, your Honor. 
 
 5            THE COURT:  Before we get to that, maybe I'll just 
 
 6   hear from the others about settlement.  Then we'll take up 
 
 7   motions. 
 
 8            MR. ALLEN:  That's fine. 
 
 9            MR. SCHACTER:  Good morning, your Honor.  Kenneth 
 
10   Schacter from Morgan Lewis for Deere. 
 
11            As Mr. Allen said, we've had a number of discussions 
 
12   with LightSquared over the last few weeks, and we have, I 
 
13   think, another call scheduled for today. 
 
14            I don't want to predict the likelihood that we'll be 
 
15   able to resolve the issues before us, both the regulatory 
 
16   issues and the litigation.  I think that's certainly possible, 
 
17   and our client wants to play out those discussions so that we 
 
18   know where we stand and we can make a reasoned decision on it. 
 
19            So I don't want to convey the impression that anything 
 
20   is particularly imminent because it's not.  But we have had 
 
21   some constructive discussions, and it's been useful to get some 
 
22   input from LightSquared on the plans, and we are actively 
 
23   considering what we've heard.  So that's where we stand. 
 
24            If I may just comment on the summary judgment piece, I 
 
25   know your Honor doesn't want to discuss the substance of it. 
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 1   I'm not going to do that.  What we had in mind for that was to 
 
 2   schedule another conference with the Court in, say, three weeks 
 
 3   by which time I think we will know where we are, and if there's 
 
 4   a resolution, that's fine.  If there's not, then we'd be to the 
 
 5   point of discussing the substance of those discussions and 
 
 6   asking your Honor to schedule them at that point. 
 
 7            THE COURT:  Okay. 
 
 8            MR. DOUGLAS:  Good morning, your Honor.  Philip 
 
 9   Douglas for Garmin International. 
 
10            As Mr. Allen has reported, we have met in Washington 
 
11   with representatives of LightSquared.  We've also had a 
 
12   telephone call between executives of the company and an 
 
13   exchange of correspondence. 
 
14            Garmin would be delighted to settle this case.  The 
 
15   issue, as we see it, is that unlike the other defendants, 
 
16   LightSquared has been unable to provide us with any technical 
 
17   information as to what a technical solution would be.  We would 
 
18   be delighted to have that, and we would promise to respond in 
 
19   substance. 
 
20            The problem, I suspect, is that Garmin's devices are 
 
21   different from those at issue with Deere and Trimble.  In 
 
22   particular, we supply navigation and landing devices for 
 
23   aircraft, and I think that presents more serious technical 
 
24   problems. 
 
25            Be that as it may, we would be delighted to receive 
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 1   any kind of technical submission, certainly the same 
 
 2   information that we understand has been given to the other 
 
 3   defendants, but thus far, LightSquared has been unable to do 
 
 4   that. 
 
 5            Also there seems to be a timing issue.  It may well be 
 
 6   that LightSquared will not be prepared to resolve the 
 
 7   aviation-related issues for many months to come. 
 
 8            So we're happy to engage in settlement discussions, 
 
 9   but, as we've informed LightSquared, there must be something to 
 
10   mediate in the first place, some idea, some plan. 
 
11            If there is to be mediation, we don't think that 
 
12   Magistrate Judge Francis would be the right person to do it 
 
13   because it's highly technical information, and all of these 
 
14   issues are being hashed out right now before the Federal 
 
15   Aviation Administration. 
 
16            Garmin is only one of many stakeholders in the 
 
17   aviation field.  In addition to the government entities, there 
 
18   are a number of other suppliers of navigation devices to 
 
19   aircraft who also should participate. 
 
20            So we'd be happy to sit down with LightSquared at any 
 
21   time to discuss their ideas for resolving, in particular, the 
 
22   aviation issues, but thus far, we have no information from 
 
23   them. 
 
24            THE COURT:  What is your suggestion with respect to 
 
25   the type of person who could thus mediate this issue?  You say 
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 1   it's not Judge Francis. 
 
 2            MR. DOUGLAS:  I would think if there was a mediation, 
 
 3   it should be somebody with a technical background in this area. 
 
 4   Aviation is one aspect.  It's not the only aspect.  Certainly 
 
 5   aviation expertise. 
 
 6            THE COURT:  Who is that? 
 
 7            MR. DOUGLAS:  I have no idea. 
 
 8            THE COURT:  You have to have some idea.  You can't 
 
 9   just be throwing it out there. 
 
10            MR. DOUGLAS:  We're not particularly enamored with 
 
11   mediation just with LightSquared and Garmin because there are a 
 
12   number of other manufacturers in the area. 
 
13            THE COURT:  Except you and they happen to be litigants 
 
14   in this case, and these other people are not that you're 
 
15   talking about.  So we're trying to resolve this dispute, not 
 
16   some other dispute.  I am anyway. 
 
17            MR. DOUGLAS:  I understand that, your Honor.  We 
 
18   couldn't agree to something in the aviation field that was 
 
19   unacceptable to 20 other stakeholders. 
 
20            I think LightSquared would agree with this.  There has 
 
21   to be an agreement by the community before the FAA as to what 
 
22   will keep airplanes from crashing in the mountains.  It's not 
 
23   just up to us. 
 
24            If there is to be a mediation, if the Court feels 
 
25   strongly about mediation, we would have to meet with 
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 1   LightSquared and try and identify somebody who might be 
 
 2   qualified. 
 
 3            I don't think that's, frankly, the way to go.  The 
 
 4   process is underway before the FAA.  That's their statutory 
 
 5   duty, to figure out the aviation safety and life issues which 
 
 6   are presented by this. 
 
 7            Just to have a parallel proceeding I don't think would 
 
 8   be terribly productive.  We're willing, of course, to accept 
 
 9   the Court's guidance on that. 
 
10            THE COURT:  Anybody else? 
 
11            MR. SHAW:  Your Honor, Jonathan Shaw of Boies, 
 
12   Schiller & Flexner on behalf of Trimble Navigation. 
 
13            I would just agree with Mr. Allen's characterization 
 
14   of our discussions.  We're working on it.  Hopefully we'll be 
 
15   able to reach some resolution that will satisfy all the various 
 
16   stakeholders, but it's going to take ultimately FCC action and 
 
17   input from those stakeholders. 
 
18            THE COURT:  So, in the case of Trimble and Deere where 
 
19   there seems to be some movement, are you doing that yourselves? 
 
20   You don't need the magistrate judge? 
 
21            MR. SHAW:  That's correct.  I think we're having 
 
22   useful discussions between the principals primarily. 
 
23            MR. ALLEN:  Your Honor, the discussions between 
 
24   LightSquared and Trimble and Deere have been productive so far. 
 
25   The only reason I discussed a magistrate for Garmin is because 
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 1   they haven't been productive. 
 
 2            THE COURT:  I get that.  I'm just talking about the 
 
 3   ones that are seemingly productive are going forward.  You have 
 
 4   a mechanism with the principals involved and so forth. 
 
 5            MR. ALLEN:  If I might make two points in response to 
 
 6   the Garmin comments.  On the technical information, 
 
 7   LightSquared already has provided Garmin with some technical 
 
 8   information. 
 
 9            LightSquared is actually happy to provide additional 
 
10   technical information to Garmin and will do so, the same 
 
11   information it's provided to the other defendants.  Frankly, 
 
12   this is the most optimistic I've heard Garmin be in the past 
 
13   couple of weeks on settlement.  So we're happy to provide that 
 
14   information, and we will do so. 
 
15            The other issue I would raise, your Honor, is that 
 
16   LightSquared is fully aware that resolution of some technical 
 
17   issues might take some time. 
 
18            It's not asking to settle this case -- it's not asking 
 
19   that Garmin agree that all technical issues have been resolved. 
 
20   It's merely asking that Garmin and the other defendants agree 
 
21   to a process by which the parties can resolve those technical 
 
22   issues, put the litigation behind them, and move forward with 
 
23   this process that will hopefully lead to a useful resolution of 
 
24   technical issues. 
 
25            THE COURT:  I get that.  Going back to Deere and 
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 1   Trimble, what's a reasonable time frame for another status 
 
 2   conference? 
 
 3            MR. SCHACTER:  Well, your Honor, I think I indicated 
 
 4   something like late September I think would be a time when we 
 
 5   will certainly know if those discussions will not bear fruit. 
 
 6   So I think that would be useful. 
 
 7            MR. SHAW:  Your Honor, I think, from our perspective, 
 
 8   that's probably a little fast.  I don't see any harm in 
 
 9   checking in. 
 
10            THE COURT:  How about if I gave you an October date? 
 
11   Is that more realistic? 
 
12            MR. SCHACTER:  Again, your Honor, I think this is 
 
13   really more our issue with respect to Trimble because, as we've 
 
14   indicated, we think we've got a really strong summary judgment 
 
15   motion.  If we don't think these will bear fruit, we'd like to 
 
16   move forward promptly with that. 
 
17            THE COURT:  We're doing one thing at a time. 
 
18            MR. SCHACTER:  I understand. 
 
19            THE COURT:  If he needs more time, I'm sure that's 
 
20   okay. 
 
21            MR. SCHACTER:  We certainly can live with that, 
 
22   your Honor. 
 
23            THE COURT:  Let me, first of all, give you an October 
 
24   status conference date.  Is October 8 a date that you're all 
 
25   available? 
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 1            MR. ALLEN:  That works for plaintiffs, your Honor. 
 
 2            MR. SCHACTER:  Yes, for Deere. 
 
 3            MR. SHAW:  Yes for Trimble, your Honor. 
 
 4            MR. DOUGLAS:  Yes for Garmin as well, your Honor. 
 
 5            THE COURT:  Does this time of day work for you like 
 
 6   9:30 or 10:00? 
 
 7            MR. ALLEN:  Yes, your Honor.  That's fine. 
 
 8            THE COURT:  So let's say at 10:00.  So that will be 
 
 9   status from everybody. 
 
10            Now, with respect to Garmin, I have this suggestion: 
 
11   Before the October 8 date, I do think it would be helpful for 
 
12   you all to appear before, actually as soon as you can get on, 
 
13   Magistrate Judge Francis' calendar. 
 
14            And, at that conference, if you haven't done it 
 
15   before, you can discuss what information you need with 
 
16   Judge Francis, and you can suggest to Judge Francis, if he is 
 
17   not the appropriate person to help mediate, three names, 
 
18   for example, of people that you think would be more appropriate 
 
19   and more helpful, I guess, from the industry, from outside. 
 
20            I'm sure you have no problem with that.  It's a little 
 
21   bit too amorphous at the moment in my opinion.  Maybe by the 
 
22   time you appear here on October 8 you can have that much more 
 
23   refined as a process matter. 
 
24            MR. DOUGLAS:  We'd be happy to do that, your Honor. 
 
25   Could we ask that we get the same information the other 
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 1   defendants have received as soon as possible.  Who knows.  We 
 
 2   may be on the same track as them without even having to have a 
 
 3   mediation. 
 
 4            THE COURT:  That would be more helpful. 
 
 5            MR. ALLEN:  Your Honor, we'll provide that very 
 
 6   promptly and reach out to Judge Francis and get something on 
 
 7   his schedule very promptly. 
 
 8            THE COURT:  I would do the information first if that 
 
 9   would move things along. 
 
10            MR. ALLEN:  Absolutely. 
 
11            THE COURT:  There you have it.  We'll hold off with 
 
12   motion practice for the moment and see if this can't be 
 
13   productive.  Great.  Nice to see you all. 
 
14            MR. ALLEN:  Thank you, your Honor. 
 
15            MR. SCHACTER:  Thank you, your Honor. 
 
16            MR. DOUGLAS:  Thank you, your Honor. 
 
17            MR. SHAW:  Thank you, your Honor. 
 
18            MR. DOUGLAS:  Thank you, your Honor. 
 
19            (Adjourned) 
 
20 
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