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The Honorable Alison J. Nathan 
United States District Judge 
United States District Court for 

the Southern District of New York 
Thurgood Marshall United States Courthouse 
40 Foley Square, Room 906 
New York, NY 10007 

Re: WNET, et al. v. Aereo, Inc., No. 12-cv-1540-AJN - Consolidated 

Dear Judge Nathan: 

Pursuant to this Court's order dated January 13, 2014 [Dkt. No. 304], the parties hereby submit 
this joint letter setting forth their respective positions on whether the case, including discovery, 
should be stayed pending the outcome of the Supreme Court's review. 

The WNET Plaintiffs' Position: 

In light of the significant time and resources the parties have invested in preparing expert reports 
and preparing for scheduled depositions, the WNET Plaintiffs would prefer to complete all of the 
scheduled expert depositions now. However, as an accommodation to Aereo and in the spirit of 
compromise, we have agreed to stay the case, including discovery, pending Supreme Court 
review, with one limited exception: the depositions of four technical experts (two for each side) 
who will testify about the functionality of Aereo's antenna system and related technical issues 
that are scheduled to take place over the next few weeks. Because the parties have already 
invested a substantial amount of time mastering the technical issues to prepare for these 
depositions, the most efficient and cost-effective course is for them to proceed as scheduled, 
rather than requiring the parties to put all of their work aside only to ramp up again at some 
indeterminate point in the future. In the unlikely event that the Supreme Court adopts Aereo's 
interpretation of the Transmit Clause, a trial will still be necessary because the Plaintiffs can 
prove that Aereo's antennas do not function independently but in fact operate as a community 
antenna, which no one can dispute requires a license.1 Of course, in that case, Aereo will have 
no incentive to move the litigation along. Allowing these depositions to go forward now will 

Moreover, Fox's pending motion for partial summary judgment on its reproduction-right claim 
provides an independent basis to enjoin Aereo. 
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ensure that a trial on the merits - to the extent one is necessary after the Supreme Court rules - is 
not delayed. As the Court is aware, time is of the essence here since Aereo's ongoing, 
unauthorized exploitation of Plaintiffs' copyrighted works is irreparably harming Plaintiffs. Am. 
Broad. Cos., Inc. v. Aereo, Inc., 874 F. Supp. 2d 373, 396-99 (S.D.N.Y. 2012). 

Aereo, of course, is untroubled by the prospect of a delayed resolution, since it has continued 
operating in the Second Circuit while this litigation is pending. And Aereo continues its 
expansion in other circuits, contending that it cannot be stopped by any court - even one not 
controlled by Cablevision ox Aereo - pending a decision by the Supreme Court. Aereo moved to 
stay litigation pending against it in Utah, including a fully briefed preliminary-injunction motion, 
on the grounds that the Supreme Court is reviewing the Aereo decision,2 while at the same time 
expanding into the Greater Cincinnati area - with a potential subscriber base of 2.1 million 
people - after the Supreme Court granted certiorari.3 Undoubtedly, any attempt by a copyright 
owner to stop Aereo's expansion in Cincinnati would be met by a similar motion to stay. 

Aereo has resisted real discovery into its antenna system since the inception of this case. It is 
therefore not surprising that Aereo wants the depositions of the antenna and system experts 
stayed. Aereo contends that a stay makes sense because their testimony would not be necessary 
if Plaintiffs prevail in the Supreme Court. The WNET Plaintiffs consider it highly likely that the 
Supreme Court will overturn the Aereo decision and apply the Transmit Clause as written, 
eliminating Aereo's only defense - but that is beside the point. There are always unknowns in 
litigation, and it is often the case that parties proceed with discovery that could later turn out to 
be unnecessary. For example, discovery continued in this case after the parties filed summary-
judgment motions, even though the Court's rulings on those motions could have rendered some 
of the discovery unnecessary. And this Court denied Aereo's request to stay discovery while the 
Second Circuit appeal was pending, recognizing that even though that ruling could have mooted 
some discovery, it was preferable for the parties to be ready to proceed if necessary so as to 
avoid further delay.4 

Contrary to Aereo's assertion, the substance of the antenna and systems depositions is not likely 
to be impacted by the Supreme Court ruling. Whether or not Aereo's antennas operate 
independently or as a community antenna is an objective fact that is not going to change based 
on how the Supreme Court rules on the legal interpretation of the Transmit Clause. Depositions 

2 Cmty. Television of Utah v. Aereo, Inc., 2:13-cv-00910-DB, Dkt. No. 73 (D. Utah Jan. 15, 
2014). 
3 On January 17, 2014, Aereo announced it would launch in the Greater Cincinnati area on 
January 21. See http:^log.aereo.com/2014/01/aereo-announces-launch-date-cincinnati. 
4 We understand that the ABC Plaintiffs are not insisting on completing the four technical 
depositions. As the Court is aware, the WNET Plaintiffs and the ABC Plaintiffs held different 
views on staying discovery pending review by the Second Circuit, with WNET Plaintiffs 
desiring to complete discovery to be prepared to promptly proceed to trial. Although the WNET 
and ABC cases have since been consolidated, consolidation does not alter the WNET Plaintiffs' 
right to advocate for a process designed to most quickly eliminate the irreparable harm caused to 
them by Aereo. 
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taken on this issue now will not become "stale" or have to be reopened later. Aereo's arguments 
essentially boil down to a claim that it would be inconvenient to take depositions that may 
ultimately not be used - but that is not a valid reason to postpone the scheduled depositions. As 
was the case when Aereo sought a stay in connection with the Second Circuit appeal, the 
relevant consideration here is not how to protect Aereo against the potential inconvenience of 
having to take depositions that might be rendered moot - it is how to quickly and efficiently 
bring this case to trial, should one be necessary, in order to avoid further irreparable harm to 
Plaintiffs. 

The balance of hardships tips in favor of conditioning any stay here on the completion of the four 
technical experts' depositions. "Coextensive with a district court's inherent power to stay 
proceedings is the power to craft a stay that balances the hardships to the parties." Al-Shareefv. 
Bush, No. 05-2458, 2006 WL 3544736, at *2 (D.D.C. Dec. 8, 2006) (citing Landis v. N. Am. Co., 
299 U.S. 248, 256 (1936)). The WNET Plaintiffs are suffering irreparable harm, while Aereo is 
simply being asked to proceed with defending two, and taking two, expert depositions. See, e.g., 
Lockyer v. Mirant Corp., 398 F.3d 1098, 1112 (9th Cir. 2005) ("[Bjeing required to defend a 
suit, without more, does not constitute a 'clear case of hardship or inequity' within the meaning 
of Landis."); Contacare, USA, Inc. v. Labs. Contapharm, No. 85-794,1986 WL 3504, at *4 
(W.D.N. Y. Mar. 20, 1986) ( "The plaintiffs' allegations that Benson continues to interfere 
tortiously with contractual rights and that a stay would expand the damage serves to outweigh 
the hardship involved in moving forward in the litigation."). The minimal condition sought on 
the stay that Aereo wants appropriately balances the respective hardships. 

The depositions of the WNET Plaintiffs' antenna and systems experts, Daniel Schaubert and 
Nigel Jones, are scheduled to take place in Los Angeles on February 4 and 5. The depositions of 
Aereo's antenna and systems experts, David Horowitz and Jennifer Bemhard, are scheduled to 
take place in Boston on February 24 and 26. Counsel for the WNET Plaintiffs (and presumably, 
the other parties' counsel as well) have spent a substantial amount of time over the past several 
months working with the experts on their reports, mastering the complexities of antenna 
technology, electromagnetic fields, signal strength, and other related topics, and preparing for the 
depositions. If the depositions are stayed, the attorneys and experts will have to put their work 
aside - only to later spend weeks getting back up to speed if the Supreme Court rules in Aereo's 
favor on the statutory-interpretation issue. This is a waste of time, effort, and money. Moreover, 
the need for such a "ramp up" period combined with the need to accommodate the schedules of 
numerous attorneys and experts located in various cities around the country makes it unlikely, as 
a practical matter, that these depositions will go forward soon after the Supreme Court rules.5 

Allowing the technical depositions to proceed now will place the parties in a position to progress 
to a trial on the merits as expeditiously as possible, which is the overriding goal in a case, like 
this one, where one party is suffering irreparable harm. 

5 Indeed, the difficulties involved in trying to coordinate the schedules of the experts and counsel 
for depositions caused the parties to agree on January 2, 2014 to extend the expert discovery cut
off. 
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Aereo's Position: 

It is Aereo's understanding that the parties agree that this case, generally, should be stayed.6 The 
Supreme Court will, in relatively short order, rule on the primary claim in this case and that 
ruling is likely to fundamentally shape the contours of the case including, without limitation, 
narrowing, modifying, or mooting the issues before this Court. This Court has discretionary 
authority to stay the present action based on its inherent power to "control the disposition of the 
causes on its docket with economy of time and effort for itself, for counsel, and for litigants." 
Landis v. N. Am. Co., 299 U.S. 248,254 (1936). Courts in the Second Circuit routinely grant 
stays pending a decision by the Supreme Court where the Supreme Court granted certiorari in a 
case presenting an identical legal issue. See, e.g., Marshel v. AFWFabric Corp., 552 F.2d 471, 
472 (2d Cir. 1977) (staying further proceedings pending resolution by the Supreme Court of a 
case upon which the question of liability will "in all likelihood, turn"); Wing Shing Prods: (BVI) 
Ltd. v. Simatelex Manufactory Co., No. 01-Civ-1044, 2005 WL 912184, at *2 (S.D.N.Y. Apr. 19, 
2005) (noting that courts in the Second Circuit routinely grant stays when a higher court is close 
to settling an important issue of law bearing on the action). 

It is noteworthy that an immediate stay pending the Supreme Court's decision has already been 
granted in a nearly identical suit brought by broadcaster Hearst Stations against Aereo in the 
District of Massachusetts (where fact discovery was set to close in just six weeks). See Order, 
Hearst Stations Inc., d/b/a WCVB-TVv. Aereo, Inc., No. l:13-Civ-11649 (D. Mass.) Dkt. No. 79 
(Jan. 15,2014). And a group of broadcaster plaintiffs (many of which are the plaintiffs in this 
action) filed an emergency motion for an immediate stay in Fox Television Stations, Inc., et al. v. 
Filmon.tv Networks Inc., et al, in the D.C. Circuit while they were in the middle of briefing, 
noting that the Supreme Court's decision will "necessarily address the same questions of law 
presented in this appeal." See Pls.-Appellees' Emergency Mot. to Hold all Proceedings in 
Abeyance, Nos. 13-7145, 7146 (D.C. Cir.), Dkt. No. 1474905 at 2 (Jan. 13, 2014). 

Although the parties in this case appear to agree the case should be stayed, at least the Fox 
Plaintiffs disagree as to whether that stay should apply to the remainder of expert discovery. 
Aereo respectfully submits that all aspects of this case, including the remainder of expert 
discovery, should be immediately stayed. The Supreme Court's decision will likely narrow, 
moot, or otherwise alter issues directly relevant to the experts in this case.7 It would be a waste 

6 The Plaintiffs have not previously made their positions entirely clear, and refused to exchange 
drafts of their sections of this "joint" letter. The Fox Plaintiffs initially indicated a desire to 
complete all expert depositions before the entry of a stay. Subsequently, they offered a 
"compromise" position, whereby the parties would complete only the four depositions of the 
experts who submitted reports regarding the technical functions of the Aereo technology. The 
ABC Plaintiffs have not communicated their position regarding a stay, despite multiple requests 
by Aereo. 
7 In particular, although the Plaintiffs have not disputed the antenna and system function before 
the Supreme Court, it may be that the outcome of the Court proceedings will render the 
relevance of that expert discovery narrowed or moot. It serves the interests of all parties to have 
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of the parties', and potentially the Court's, time and resources to proceed with expert discovery 
at this juncture. 

The guidance of the Supreme Court is particularly important because, as the Court is aware, 
expert discovery is an expensive and time-consuming process, involving hundreds of hours of 
attorney and expert preparation, as well as travel and other costs. The expert reports and 
depositions may also raise issues requiring the Court's time and oversight. Although the parties 
have already exchanged expert reports, depositions have not yet begun. The current deadline to 
complete expert depositions is February 3; however, due to scheduling conflicts, the parties have 
been forced to schedule depositions through February 26. Further, the parties have still been 
unable to settle on dates for three of the depositions. Given that no depositions have been taken 
at this point, the expert discovery process is at a natural stopping point for a stay and can resume 
after the Supreme Court rules. 

Further, an immediate stay will not prejudice the Plaintiffs. They will have a full and fair 
opportunity to conduct expert depositions and complete expert discovery after the Supreme 
Court issues its decision. Once the Supreme Court has resolved the public performance claim, 
the disposition of the remaining matters should be clear and the parties can tailor expert 
depositions and the remaining phases of the case accordingly. Therefore, staying the action now 
and waiting for the Supreme Court's guidance is in the best interest of all parties. 

ABC Plaintiffs: 

The ABC Plaintiffs recognize that entering a stay until the Supreme Court rules in this matter 
could produce efficiencies, but also acknowledge the benefits that could flow from continuing to 
take expert discovery at this time. Accordingly, they accept that the Court will decide the stay 
issue based on the respective positions taken by the WNET Plaintiffs and Aereo. 

Sincerely, 

Richard L. Stone 
Partner 

cc: Judge Henry B. Pitman via facsimile 
All parties via ECF notification 

the benefit of the Supreme Court's views before embarking on any further proceedings in this 
case, particularly phases such as expert discovery that are highly labor-intensive and expensive. 
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