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PRELIMINARY STATEMENT 
 

Barclays Bank PLC (Barclays) and four of its traders, Daniel Brin, Scott Connelly, Karen 

Levine, and Ryan Smith (collectively, individual traders), manipulated the electricity markets in 

and around California over a two-year period.  For 35 monthly products, they developed and 

implemented a joint manipulative scheme where they would build substantial physical positions 

opposite to Barclays’ financial positions and flatten those physical positions through generally 

loss-generating next-day (also known as day-ahead) fixed-price physical (cash or dailies) trading.  

That is, Barclays deliberately engaged in uneconomic physical trading to benefit its related 

financial positions.  While losing approximately $4.1 million through its cash trades, Barclays 

reaped gains of approximately $34.9 million in its financial positions.  Barclays’ manipulative 

trading scheme cost other market participants at least $139.3 million.   

The individual traders knew their activity was unlawful because their boss, Joseph Gold, 

repeatedly emphasized that “[u]neconomic trading was something which I tried to make sure was 

very clear to all the traders. . . .  The golden rule was always, under no circumstances, lose 

money on a transaction for the intention of making money on another transaction.…”1  They 

simply ignored Gold’s directive.  While Barclays and its individual traders now deny they 

engaged in this manipulative scheme, the trading data and contemporaneous communications 

show they intentionally manipulated, and neither Barclays nor its individual traders are able to 

offer any credible explanation to show their conduct was proper.  In sum, the Commission 

should find that Barclays and its individual traders violated 18 C.F.R. § 1c.2 (2012) (Anti-

Manipulation Rule or 1c.2) and assess the penalties proposed by staff. 

 

                                              
1 Testimony of Joseph Gold (Gold Test.) at 111:9-16. 

20130128-5266 FERC PDF (Unofficial) 1/28/2013 4:40:51 PM



2 
 

In the Order to Show Cause and Notice of Proposed Penalty,2 the Commission gave 

Barclays and its individual traders the opportunity to show cause why the conclusions contained 

in the Office of Enforcement Staff (staff) Report and Recommendation3 (Report) were incorrect.  

Barclays and its individual traders have failed to do so.  Under the Anti-Manipulation Rule, staff 

must show three things:  (1) a “device, scheme, or artifice to defraud,” (2) with the requisite 

scienter, and (3) used in connection with a jurisdictional transaction.4  As detailed in the Report, 

staff has proven all three elements.   

Staff satisfied element one by showing that Barclays, through its individual traders, 

engaged in a coordinated scheme to manipulate the electricity markets in and around California 

during certain months from 2006 to 2008.  The manipulative scheme had three components.  

First, Barclays established a significant fixed-for-floating financial swap5 (financial swap) 

position that would benefit from upward or downward price movement in the cash markets.  

Second, Barclays built a physical position (usually using index)6 opposite to its financial swap 

position that had to be flattened each day.  Third, Barclays flattened its built physical position by 

trading dailies, generally at a loss, on the InterContinental Exchange (ICE).  These uneconomic 

                                              
2 Barclays Bank, PLC, Daniel Brin, Scott Connelly, Karen Levine, Ryan Smith, 141 

FERC ¶ 61,084 (2012). 
3 Id. at Attachment A, Enforcement Staff Report and Recommendation. 
4 18 C.F.R. § 1c.2 (2012); Prohibition of Energy Market Manipulation, Order No. 670, 

114 FERC ¶ 61,047, order on reh’g, 114 FERC ¶ 61,300 (2006) (Order No. 670). 
5 Terminology used in this Staff Reply to Answers to Order to Show Cause and Notice of 

Proposed Penalty (Reply) is consistent with usage in the Report.  Specifically, staff refers to 
fixed-price term positions as consisting of both a financial swap and index component.  This is 
consistent with the manner in which Barclays’ individual traders viewed the risk of the fixed-
price term positions.  See Report at 13.   

6 Because physical positions were usually put on at index, staff refers to Barclays’ daily 
physical obligation as either its “built physical” position or as an “index” position and includes 
the index portion of the fixed-price term positions in any calculations.  Id. 
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daily cash trades benefitted Barclays’ financial swap position, the value of which was determined 

by the volume-weighted-average price (VWAP) of the cash trading for that day.  Barclays 

engaged in this activity at four different trading points, Mid-Columbia (MIDC), South Path 15 

(SP), North Path 15 (NP), and Palo Verde (PV),7 for 35 monthly products (alleged manipulation 

months)8 over the course of a two-year period.  Although each individual trader did not perform 

all three pieces of the scheme each and every day, each individual trader performed numerous 

actions in furtherance of the scheme and with knowledge of the common scheme employed by 

Barclays and their colleagues. 

In their Answers to the Order to Show Cause,9 Barclays and its individual traders have 

submitted over 500 pages (not counting extensive exhibits), most of which are single-spaced.  

What is remarkable is that in all these pages, Barclays and its individual traders do not directly 

address the three-part manipulative scheme discussed above and detailed in the Report.  Barclays 

does not directly address staff’s conclusions on how it built physical positions opposite to its 

financial swap positions.10  It does not address at all staff’s conclusions about how it used 

                                              
7 See Report at 8 (discussing four trading points). 
8 See Report at 15, Table 1 (listing alleged manipulation months). 
9 Staff files this single Reply in response to the five Answers filed by Barclays and its 

individual traders.  See Answer of Barclays to Order to Show Cause and Notice of Proposed 
Penalty (Barclays Answer), Answer of Daniel Brin to Order to Show Cause and Notice of 
Proposed Penalty (Brin Answer), Answer of Scott Connelly to Order to Show Cause and Notice 
of Proposed Penalty (Connelly Answer), Answer of Karen Levine to Order to Show Cause and 
Notice of Proposed Penalty (Levine Answer), Answer of Ryan Smith to Order to Show Cause 
and Notice of Proposed Penalty (Smith Answer).  Barclays’ and its individual traders’ Answers 
each incorporated as appendices their prior responses to staff’s 18 C.F.R. § 1b.19 (2012) (1b.19) 
letters, also known as “Wells” notices, and their prior responses to staff’s preliminary findings 
letters.  Barclays Answer at 6; Brin Answer at 1 n.2; Connelly Answer at 1 n.2; Levine Answer 
at 3 n.3; Smith Answer at 3 n.2.  Staff refers to a prior filing by Barclays or an individual trader 
as either an Aug. 29, 2011 response, e.g., “Barclays Aug. 29, 2011 Response,” for preliminary 
findings responses or a Wells response, e.g., “Barclays Wells Response,” for 1b.19 responses. 

10 Report at 16-21. 
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balance of month (BOM) or daily index to increase its built physical positions to enable it to 

trade more in the cash markets.11  Nor does Barclays respond to staff’s conclusions about how it 

used BOM or daily index to reverse physical positions in certain periods that were initially in the 

same direction as its financial swap positions so that its built physical positions were opposite to 

its financial swap positions.12  Furthermore, Barclays and its individual traders offer no 

explanation for their loss-generating cash trading.   

Addressing the second element of the Anti-Manipulation Rule, the individual traders’ 

communications prove that they designed and executed the three-part manipulative scheme with 

scienter.  Brin discusses how Connelly built his positions “oppiste [sic] fin[ancial]  /phys[ical], 

im [sic] doing phys[ical] so i am trying to drive price in fin[ancial] direction.”13  This 

communication directly explains how Connelly specifically built physical positions opposite to 

his financial swap positions and how part of Brin’s job was to “drive price in [the] fin[ancial] 

direction” through flattening of the built physical position.  In other communications, Brin and 

Smith discuss how this manipulative scheme to “prop up” prices to benefit long financial swap 

positions resulted in the individual traders having “to take the loss daily.”14  Levine discusses in 

her communications how Barclays would trade index “to try to protect a position, either bom or 

prompt[,]”15 both of which are financial swap positions.   

                                              
11 Id. 
12 Id. 
13 Instant Message (IM) between D. Brin and C. Crowell, Nov. 30, 2006, BARC0634367-

69. 
14 IM between R. Smith and D. Brin, Mar. 21, 2007, BARC0636940-41; IM between R. 

Smith and D. Brin, Mar. 22, 2007, BARC0637014-15. 
15 IM between K. Levine and J. Rainess, Oct. 11, 2006, BARC0390265-67. 
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On the day when Smith discusses how he “totally fuckked with the Palo mrkt today[,]”16 

the trading data shows that Smith built a physical position using daily index opposite to 

Barclays’ financial swap position and proceeded to flatten that short physical index position in 

the dailies.  Similarly, Smith’s trading when he states that he “sold a bunch of index cause I’m 

long palo17 and that sp/palo keeps getting wider”18 shows the same pattern.  In response to 

Levine’s request to “keep the PV index up and the SP daily index down somehow that will be 

good to keep the BOM in[,]”19 Barclays actually reversed its short SP physical position that was 

initially set up in the same direction of its financial swap position.  After flipping its built 

physical position, Barclays proceeded to flatten that position in the dailies to apply selling 

pressure to benefit its short financial position in the SP/PV spread.20   

As for the third element of the Anti-Manipulation Rule, staff showed in its Report that 

Barclays’ physical cash and index transactions are in connection with Commission jurisdictional 

transactions.21  Accordingly, staff has demonstrated that Barclays and its individual traders 

violated the Anti-Manipulation Rule. 

Rather than addressing the three-part manipulative scheme described in the Report, 

Barclays and its individual traders instead construct an alternate universe that does not reflect the 

applicable law or the actual facts uncovered in this investigation.  In doing so, they first attempt 

to rewrite staff’s conclusions by claiming staff meant something other than what it actually said 

                                              
16 IM between R. Smith and M. Gerome, Nov. 3, 2006, BARC0260014-15. 
17 Palo is another way of referring to PV.  See Testimony of Daniel Brin (Brin Test.) at 

55:17-22. 
18 IM between D. Brin and R. Smith, Nov. 9, 2006, BARC0633705-06. 
19 E-mail from K. Levine to M. Gerome, S. Connelly, R. Smith, M. Dhabliwala, and D. 

Brin, Jan. 31, 2007, BARC0472014. 
20 Report at 50-52. 
21 Id. at 62. 
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in the Report.  Second, they attempt to rewrite the factual record, arguing, for example, that Brin 

was too inexperienced to understand what he meant when he said “im [sic] doing phys[ical] so i 

am trying to drive price in fin[ancial] direction”22 or providing self-serving post hoc explanations 

for communications which defy the plain language and contradict their prior sworn testimony.  

Third, they rely on abstract, unsupported, and irrelevant economic theories.  Fourth, they invent a 

series of irrelevant economic and statistical tests that obscure the nature of the three-part 

manipulative scheme by focusing only on the cash trading part of the scheme while ignoring its 

other two parts.  Fifth, they misstate the applicable legal standards and invent new legal 

requirements that are without support under the applicable law.  

As Barclays and the individual traders have consistently refused to respond to the three-

part scheme described in the Report, their arguments that staff should “rebut” their responses23 

ring hollow.  It is illogical to insist that staff rebut responses to claims it did not make, pass 

irrelevant economic and statistical tests that are not required, and pass legal tests that do not 

reflect the applicable law.  The Commission should find that Barclays and its individual traders 

violated the Anti-Manipulation Rule, promptly assess penalties under the Federal Power Act 

(FPA), 16 U.S.C. § 823b(d)(3)(A) (2006), and send this matter to federal court.   

 In this Reply, staff first shows how Barclays and its individual traders have failed to rebut 

staff’s conclusion, as shown by Barclays’ trading, that they engaged in a three-part manipulative 

scheme.  They fail to explain not only why they built physical positions opposite to Barclays’ 

financial swaps but also their losses in flattening those built physical positions in the dailies.  

Staff then explains how the communications discussed in the Report reflect this three-part 

                                              
22 IM between D. Brin and C. Crowell, Nov. 30, 2006, BARC0634367-69. 
23 Barclays Answer at 7, 9; Connelly Answer at 7.  See also Brin Answer at 1 n.3, 14; 

Connelly Answer at 1 n.3. 
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scheme and how the trading data is consistent with the communications and shows Barclays 

engaging in the three-part scheme on those days.  Staff then spends the remainder of this Reply 

responding to certain arguments raised by Barclays and its individual traders in their Answers – 

most of which are irrelevant because they do not address the three-part manipulative scheme 

described in the Report and all of which are flawed and fail to demonstrate why the Commission 

should not assess the penalties proposed by staff.  Specifically, this Reply will cover the 

following topics: 

 Barclays and the individual traders fail to address adequately the significant number of 
statements in their own communications demonstrating manipulative intent.  Their 
explanations contradict the plain meaning of the documents and contradict their prior 
sworn testimony.  Although staff is not required to prove motive, the individual traders’ 
claims that they lacked motive to participate in the scheme are contradicted by the record. 

 The Commission should reject Barclays’ and its individual traders’ requests that it view 
the evidence in “disaggregated” fashion as violating the basic evidentiary principle that 
fact-finders consider the record as a whole. 

 Staff determined the alleged manipulation months on the basis of whether a pattern of the 
three-part manipulative scheme existed.  Barclays’ claim that no pattern of behavior 
exists and that staff “cherry picked” the data is false. 

 Rather than responding to staff’s legal theory of an uneconomic three-part manipulative 
trading scheme, Barclays and its individual traders offer shifting legal tests that are not 
supported by the applicable law. 

 Their claims that the Anti-Manipulation Rule does not encompass joint conduct and that 
the trading activity was not coordinated are without merit.  Staff need prove only that the 
three-part manipulative scheme was coordinated by the individual traders and that each 
individual trader took actions in furtherance of and with knowledge of that joint scheme. 

 Barclays’ abstract economic arguments regarding market power are unsupported and 
contradicted by the factual record. 

 Barclays’ proposed economic theory and calculation for determining whether gains to 
financial swaps outweighed losses in cash trading are contradicted by staff’s showing that 
Barclays’ financial swaps gained more in value than its cash trading lost.  Its theory and 
calculation also contradict the applicable legal standard and are inconsistent with how the 
relevant markets actually function. 
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 The statistical and off-ICE trading tests created by Barclays and its individual traders to 
contend that manipulation did not take place are not probative.  The statistical tests attack 
allegations that staff did not make, and the existence of off-ICE trading by Barclays does 
not refute a showing of manipulation. 

 Barclays’ and its individual traders’ claims that market fundamentals and legitimate 
business purposes explain their behavior are false.  Staff has not concluded that every 
trade Barclays made was manipulative or that Barclays never considered fundamentals.  
Rather, staff concluded that Barclays executed a three-part manipulative scheme in the 
alleged manipulation months. 

 Unlike staff, ICE did not perform a robust investigation.  Rather, ICE examined only 
Barclays’ cash trading (not the other two elements of the scheme), and only during two 
days of trading (not the entire two-year period).  Such a limited analysis is not probative. 

 Barclays’ and its individual traders’ arguments that their trading was not reckless point to 
what they purportedly did not know rather than addressing the recklessness standard of 
what they should have known and whether they ignored red flags. 

 The Commission should reject three meritless legal defenses raised by Barclays and its 
individual traders that directly relate to the Commission’s jurisdiction and procedures.  
The three arguments raised are (1) Barclays’ physical transactions are non-jurisdictional; 
(2) the statute of limitations will run in this case because of the prior issuance of the 
Notice of Alleged Violation; and (3) the Commission is estopped from pursuing 
violations that occurred after the investigation commenced. 

 Barclays’ and its individual traders’ arguments for lower penalties are without merit.  The 
proposed penalties are reasonable and appropriate. 

ARGUMENT 

I. BARCLAYS AND ITS INDIVIDUAL TRADERS DO NOT REFUTE STAFF’S 
SHOWING OF A THREE-PART MANIPULATIVE SCHEME 

Barclays and its individual traders do not directly address the three-part manipulative 

scheme demonstrated in both the trading data and directly discussed in the individual traders’ 

communications.  Specifically, they do not respond to staff’s conclusions regarding how and 

why Barclays built physical positions opposite to its financial positions or substantively explain 

their losses that resulted from the trading of dailies in the alleged manipulation months. 
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A. Barclays Does Not Explain Why It Built Physical Positions in the Alleged 
Manipulation Months Opposite to Its Financial Swap Positions 

Barclays and its individual traders do not even attempt to explain why Barclays built 

physical positions opposite to its financial swaps in the alleged manipulation months.24  

Accordingly, they have failed to offer any explanation for the three-part scheme described by 

staff.  This alone is sufficient to find that Barclays and its individual traders have not rebutted the 

Report.  Rather than addressing the conclusions that Barclays displayed a pattern in alleged 

manipulation months of building physical positions opposite to its financial ones,25 they 

repeatedly point out that Barclays’ cash trading was necessary to flatten physical positions.26   

Although this is true, it is meaningless because it does not explain why they built physical 

                                              
24 See Report at 16-21. 
25 Barclays’ response to staff’s conclusion that Barclays displayed a pattern of building 

physical positions opposite to its financial swaps is simply to assert that there can be no “pattern” 
because staff does not allege that it manipulated every product for every month.  See Barclays 
Answer at 11-12.  This response makes no attempt to explain Barclays’ actual behavior in the 
alleged manipulation months.  Staff responds to Barclays’ argument that there is no pattern 
because Barclays did not manipulate everything it could have manipulated infra at 44-46.  
Barclays also submitted comparison “frequency” analyses of its cash trading losses on and off-
ICE and of other market participants’ ICE trading profitability to dispute the existence of a 
“pattern.”  See Barclays Answer at 12.  None of Barclays’ “pattern” arguments address the 
pattern of the three-part scheme in the alleged manipulation months discussed in the Report.  See 
Report at 11-35.  Moreover, its “frequency” analyses are even more myopic than Barclays’ 
consistent focus on only the ICE cash market portion of the scheme, discussed infra at 27, and 
seem to imply that manipulation should be determined based on statistical comparisons rather 
than the existence of “a device scheme or artifice to defraud” (18 C.F.R. § 1c.2 (2012)).  The on 
and off-ICE “frequency” analysis ignores the many reasons discussed infra at 78-79 why 
Barclays may seek to trade off-ICE.  Barclays also employs a baseline definition of a “loss” as 
being a profit less than $11,146 and hence does not even reflect the actual frequency at which 
losses took place off-ICE.  See Barclays Aug. 29, 2011 Response at App. L.  The “frequency” 
analysis of other market participants which employs the same non-zero baseline is also not 
probative of Barclays’ manipulation as it does not address whether those participants employed 
the same three-part manipulative scheme as Barclays.  See id. Apps. L-N.   

26 Brin Answer at 3, 7, 9, 14, 16; Connelly Answer at 3, 6, 14, 19, 36; Smith Answer at 
13, 16, 17.   
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positions opposite to their financial positions in the first place.  Barclays has never provided a 

credible explanation for why it did this.   

Barclays and its individual traders also do not address how or why they frequently used 

daily or BOM index to increase Barclays’ physical position, often on the very day it had to 

flatten those physical positions.27  Increasing a physical obligation on a daily basis only 

increases Barclays’ burden of having to flatten its position.  Nor have they explained why 

Barclays would sometimes reverse a physical position that was aligned with its financial swap 

position to an opposite physical position so that Barclays could trade dailies in the direction to 

benefit that financial swap position.28  Staff pointed out at length in its Report that one of these 

reversals of the physical position seemed to be directly in response to Levine’s e-mail to the 

West power desk requesting “[i]f we can keep the PV index up and the SP daily index down 

somehow that will be good to keep the BOM in.”29  Despite over 500 pages of Answers filed in 

response to the Report, staff’s basic conclusion about how Barclays used daily and BOM index 

to increase its daily cash trading volumes or reverse its physical position to enable it to trade in 

the direction of its financial swap position is greeted with silence.  Barclays and its individual 

traders have no credible explanations for this behavior.   

As staff explained in its Report, it identified the specific alleged manipulation months 

based on whether Barclays (1) established a significant financial swap position, (2) built a 

significant physical position opposite to its financial swap, and (3) flattened that physical 

                                              
27 See Report at 16-21. 
28 Id. 
29 Id. at 17, 51-52.  E-mail from K. Levine to M. Gerome, S. Connelly, R. Smith, M. 

Dhabliwala, and D. Brin, Jan. 31, 2007, BARC0472014. 
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position through cash trading on ICE in the direction of its financial swap.30  Chart 131 

demonstrates that Barclays set up its built physical positions in a very different manner in the 

alleged manipulation and non-manipulation months.   

CHART 1 
COMPARISON OF BARCLAYS’ BUILT PHYSICAL POSITIONS IN ALLEGED 

MANIPULATION AND NON-MANIPULATION MONTHS  

 

In the alleged manipulation months, Barclays’ daily average built physical positions were 

in the opposite direction of its financial swap position and of a significant size.  When Barclays 

                                              
30 Report at 11-28.  Staff notes that by definition the third characteristic cannot exist 

without the second.  However, this does not mean those characteristics are duplicative.  Barclays 
could have flattened its built physical positions through other means such as physical index 
transactions in the opposite direction of its start-of-day physical position.   

31 The source of Chart 1 is the “Barclays Trading Data.”  See Report at 4 n.5 (describing 
Barclays’ trading data produced to staff, hereinafter referred to as “Barclays Trading Data”). 
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had a long financial swap position, its daily average built physical position was short 738 MW 

per hour (MW/h).  Similarly, when it was short financial swaps in alleged manipulation months, 

Barclays had a daily average long built physical position of 691 MW/h.  In contrast, for the non-

manipulation months, Barclays’ average daily built physical position when it was long financial 

swaps was generally in the same long direction and its daily average built physical position was a 

mere 30 MW/h.  When Barclays was short financial swaps in non-manipulation months, it had a 

daily average built physical position in the same short direction of a much smaller quantity of 

123 MW/h than it did in the alleged manipulation months.   

This simple comparison shows that on average Barclays’ built physical position was of a 

significant quantity and opposite to its financial swap position in the alleged manipulation 

months.  Its setup was quite different in non-manipulation months with its built physical position 

on average being a significantly smaller volume and in the same direction as its financial swap 

position. 

B. Barclays Does Not Explain Its Cash Trading Losses 

Although “profitability is not determinative on the question of manipulation and does not 

inoculate trading from any potential manipulation claim,”32 staff concluded that Barclays’ cash 

trading was, in fact, unprofitable.  Staff concluded that Barclays lost $4,109,12633 trading dailies 

in the alleged manipulation months’ trade sessions and that the scale and consistency of 

Barclays’ cash trading losses was meaningfully different in manipulation and non-manipulation 

months.  Staff showed that Barclays on average lost $.53 per megawatt hour (MWh)34 when 

                                              
32 Deutsche Bank Energy Trading, LLC, 142 FERC ¶ 61,056, at P 20 (2013). 
33 Report at 32. 
34 A MWh is one megawatt of electricity for one hour and differs from the quantity of 

MW/h which is the quantity of megawatts supplied per hour.  For example, 24 MWh are 
equivalent to one MW/h supplied for an entire day. 
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selling on ICE in the direction of its financial swaps in alleged manipulation months as opposed 

to a loss of $.01/MWh in non-manipulation months.35  Similarly, staff showed that Barclays on 

average lost $.40/MWh when buying on ICE in the direction of its financial swaps in alleged 

manipulation months as opposed to a loss of $.22/MWh in non-manipulation months’ trade 

sessions.36  Barclays’ cash trading lost money in 68% of the trade sessions in the alleged 

manipulation months as opposed to 53% in non-manipulation months.37  Most importantly, lest 

there be any doubt as to how these losses were a foreseeable part of Barclays’ three-part scheme, 

Brin and Smith discussed the need to “take the loss daily” in response to Levine’s request to 

“prop up” prices and “run the off peak up ([Levine’s] long).”38   

Barclays’ response to this evidence of its willingness to take losses in the alleged 

manipulation months is that it “proves nothing since [staff] apparently selected its alleged 

manipulation months based in part on Barclays’ profits and losses.”39  Barclays’ argument is 

incorrect.  For example, staff identified four manipulation months in which Barclays made 

money trading dailies, although the profits were insignificant.40  Moreover, as shown in Charts 1-

5 of the Report, staff also did not include a number of months where Barclays lost money trading 

dailies but where there was no pattern of significant financial swap positions with built physical 

positions in the opposite direction.41  Staff also excluded months with significant cash trading 

                                              
35 Id. at 33-34. 
36 Id. 
37 Id. at 33. 
38 IM between R. Smith and D. Brin, Mar. 21, 2007, BARC0636940-41; IM between D. 

Brin and R. Smith, Mar. 21, 2007, BARC0636944-45; IM between R. Smith and D. Brin, Mar. 
22, 2007, BARC0637014-15. 

39 Barclays Answer at 12. 
40 See Report at 31-33. 
41 Id. at 28-31. 
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losses because, based on the information available at the time, staff did not think that Barclays 

over the course of a month consistently built physical positions opposite to its financial swaps, 

e.g., losses of $219,662 for May 2008, MIDC off-peak; losses of $143,736 for May 2007, MIDC 

peak; losses of $123,636 for August 2008, PV peak; and losses of $94,976 for June 2008, PV 

peak.   

Barclays attempts to obscure its pattern of losses, insisting that “[t]here is no evidence of 

significant trading losses even in the alleged manipulation months.”42  Barclays tries to support 

this argument by pointing out that it made money on a number of days and then arbitrarily 

deciding that any day with a loss less than $2,000 is not “significant” enough to constitute a 

loss.43  Similarly, the individual traders take issue with being accused of manipulating on days 

when their cash trading made money.44  But staff does not “ignore[] the evidence of all of 

Barclays’ profitable trades in the alleged manipulation months” as Barclays asserts.45  As 

discussed above, the share (when using the appropriate baseline of a loss being less than zero 

rather than a loss only counting when greater than $2,000) and scale of Barclays’ and its 

individual traders’ losses in the alleged manipulation months were significantly greater than in 

the non-manipulation months.  Notwithstanding that, there are a number of days where Barclays 

made money trading dailies.  Indeed, that Barclays was able to make money trading dailies on 

certain days while manipulating is unsurprising given the number of days that Barclays 

manipulated cash trading and the resulting index settlements.  There were 655 product trading 

                                              
42 Id. at 13. 
43 Barclays Answer at 14-15. 
44 Brin Answer at 19; Connelly Answer at 24, 32, 33; Levine Answer at 7-10, 19, 25, 29; 

Smith Answer at 7-11, 21-22. 
45 Barclays Answer at 14. 
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days (days where Barclays traded dailies for a specific product) in the alleged manipulation 

months,46 and Barclays lost money on 445 of these days.47 

Because Barclays’ cash trading necessarily influences the trading behavior of other 

market participants, as discussed infra at 72-73, on certain days it is able to make money in the 

cash trading but still move the daily index settlement in a direction that benefits its financial 

swap position.  Smith’s comments on December 21, 2006 reflect this reality.48  Noting that he 

beat the index by ten cents, Smith reveals that “my goal was more for my B OM [sic] position / 

didn’t want the [holiday package] to settle higher than the BOM marks” and that the price would 

have gone lower if he had not “ran [sic] out of NP light to sell.”49   

The fact that the traders are sometimes able to beat the index and manipulate the daily 

index settlements does not defeat staff’s conclusion that Barclays’ cash trading was uneconomic.  

Looking at Barclays’ cash trading on the whole in the alleged manipulation months demonstrates 

that the trading is uneconomic.50  Barclays and the individual traders focus on the 32% of days51 

they made money trading dailies or the days when the losses were below its self-chosen 

threshold of $2,00052 – but do not respond to staff’s basic conclusion that the alleged three-part 

scheme relied on uneconomic trading of dailies.  Even if one accepted Barclays’ arbitrary 

characterization of a loss of less than $2,000 not counting as a loss, Barclays’ losses exceeded 

this threshold for 46.7% of the trade sessions in the alleged manipulation months but a mere 

                                              
46 See Barclays Trading Data. 
47 Id.  
48 IM between C. Crowell and R. Smith, Dec. 21, 2006, BARC0261803-06. 
49 Id. 
50 Report at 32-34. 
51 Barclays Answer at 16.  See also supra n. 43. 
52 Barclays Answer at 14-15. 
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15.3% of the trade sessions for the non-manipulation months.53  Accordingly, even Barclays’ 

self-created $2,000 daily loss threshold shows that the frequency of losses in the alleged 

manipulation months was over three times greater than in the non-manipulation months.  As 

shown in the Report,54 Barclays lost not only significantly more frequently in the alleged 

manipulation months, but its losses were also generally a lot bigger than its gains.  Barclays’ 

Answer does not refute this conclusion. 

Finally, Barclays’ argument that “even trades that end up losing money are legitimate if 

they were made in an effort to make a profit or otherwise have a legitimate purpose, such as 

price discovery,”55 misreads the actual record in this investigation.  Contemporaneous and 

incredibly frank communications in which the individual traders discuss “taking the loss daily” 

to “prop up” prices,56 demonstrates how the individual traders expected to take losses in 

furtherance of the scheme.  Barclays’ claim that its trades would have been legitimate if they 

were profit seeking has nothing to do with the facts of this investigation – as its traders’ own 

statements demonstrate that their purpose was not profit seeking cash trades in isolation but 

rather implementing a three-part manipulative scheme designed to benefit their larger, related 

financial positions. 

                                              
53 Barclays Trading Data. 
54 Report at 31-35. 
55 Barclays Answer at 13. 
56 IM between R. Smith and D. Brin, Mar. 21, 2007, BARC0636940-41; IM between D. 

Brin and R. Smith, Mar. 21, 2007, BARC0636944-45. 
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II. THE INDIVIDUAL TRADERS’ COMMUNICATIONS ARE NOT MERE 
TRADER TALK BUT SHOW THEIR IMPLEMENTATION OF THE THREE-
PART SCHEME 

Barclays and its individual traders offer myriad excuses for the numerous 

contemporaneous communications which reveal their manipulative intent – saying they reflect 

“banter and boasting[,]”57 “loose language”58 “brag[ging,]”59 or “innocuous posturing[,]”60 or 

alternatively are “joking [in] nature”61 or “sarcas[tic] or facetious[]”62or still yet contain “inflated 

or imprecise language[,]” “[not] careful diction[,]” and finally are mere “chat[,]” “slang[,]” 

“puffery[,]” or “[b]rash language[.]”63  Barclays and its individual traders then proceed to argue 

that staff failed to take the “analytical step of showing any nexus between the [instant messages] 

and actual inappropriate trading activity”64 and that “[i]t is unconscionable that [staff] could 

propose multi-million dollar penalties against Barclays and the individual traders without ever 

taking the time to tie the [instant messages] it so heavily relies on to actual trading activity.”65  

This argument is incorrect.  In fact, the trading strategy the individual traders discussed in their 

communications is consistent with – indeed, those communications explain – the actual trades 

and positions those same traders established.  The individual traders instant messaged or e-

                                              
57 Barclays Answer at 25. 
58 Smith Answer at 18. 
59 Id. at 23. 
60 Id. 
61 Smith Answer at 18-19. 
62 Id. at 20. 
63 Id. at 23-24. 
64 Barclays Answer at 25.  See also Brin Answer at 15; Connelly Answer at 29, 33, 42, 

45.  
65 Barclays Answer at 26. 
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mailed that they were going to engage (or had engaged) in the three-part manipulative scheme at 

the core of this investigation.   

 So how does Barclays claim that the individual traders did not mean what they said, 

when the actual positions and trading data reflect the three-part scheme they articulated?  Simply 

put, they ignore two of the three parts of the manipulative scheme and look almost exclusively at 

the cash trading portion of the manipulation as if the financial swap and built physical positions 

did not exist.   

Indeed, the communications discussed in the Report show the individual traders 

discussing the three-part scheme in detail.  For example, on November 30, 2006, Brin directly 

discusses the three parts of the scheme.  Explaining how Barclays purposefully built physical 

positions opposite to its financial ones (parts one and two of the three-part scheme), Brin stated 

first that “its [sic] weird [because] some hubs [Connelly] is oppiste [sic] fin[ancial] 

/phys[ical].”66 Moving to the third part of the scheme, Brin then proceeded to explain that “im 

[sic] doing phys[ical] so i am trying to drive price in fin[ancial] direction.”67  In other words, 

Brin’s job was to flatten the built physical positions that were opposite to the financial ones to 

drive the settlement price in the direction of Barclays’ financial swaps.  In response to a question 

from his friend, Brin noted that “oh yeah, [the financial] is much bigger on one side [than the 

physical,]”68 a statement which demonstrates that Barclays frequently would set up its positions 

to maximize the impact of this three-part manipulative scheme.  Although Brin now goes to great 

                                              
66 IM between D. Brin and C. Crowell, Nov. 30, 2006, BARC0634367-69. 
67 Id. 
68 Id.  See Brin Test. at 344:19-25 (discussing how the financial positions were much 

larger than the physical ones). 
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lengths to disown this direct explanation of the three pieces of the manipulative scheme, staff 

will explain infra at 32-33 why Brin’s self-serving post hoc explanations lack credibility.   

In other communications, Brin and Smith explicitly discussed the fact that the scheme 

usually resulted in losses from trading the dailies.  In late March 2007, Smith, in discussing 

requests from Levine, stated to Brin “think she wants you to run the off peak up (she’s long) not 

sure why she doesn’t do more. prob. doesn’t want to take the loss daily and pay all the 

bro[kerage.]”69  This message explicitly references Levine’s financial position of long MIDC 

off-peak and notes that running up the price required “tak[ing] the loss daily” in the physical 

market.  Approximately an hour later, Brin echoes Smith’s statement:  “she is getting killed on 

that midc [off-peak], she really wanted someone to try and prop it up.”70  These communications 

reflect how Levine was losing heavily from her long MIDC off-peak financial position and 

wanted help from Brin and Smith in propping up the price.  The following day, they continue 

talking about Levine’s request for them to help prop up MIDC off-peak prices with Brin stating 

“just like she didnt [sic] want daily loss trading midc [off-peak] in her book so wanted us to trade 

it.”71  Once again, Brin and Smith discuss how the three-part trading scheme resulted in daily 

loss-generating cash trading.   

In response to a question about whether Barclays traded physical index “to just flatten out 

next day ahead positions… or to try and beat the index[,]”72 Levine, who had already noted “we 

                                              
69 IM between R. Smith and D. Brin, Mar. 21, 2007, BARC0636940-41. 
70 IM between D. Brin and R. Smith, Mar. 21, 2007, BARC0636944-45. 
71 IM between R. Smith and D. Brin, Mar. 22, 2007, BARC0637014-15. 
72 IM between J. Rainess and K. Levine, Oct. 11, 2006, BARC0390264 (ellipses in 

original).  
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were just having the same conversation[,]”73 responded by adding a third reason:  “here’s my 

take…yes on the flattening a big position, yes on the try to beat index, and also to try to protect a 

position, either bom or prompt.”74  The BOM and prompt (following) month positions referred to 

by Levine are financial swap positions.  Her reference to using index to “protect” a position 

refers to building an index position that would allow Barclays to trade in the dailies to keep the 

value of Barclays’ financial swaps where it wanted them.  Once again, the three-part scheme is 

apparent in the communication – build physical index positions to facilitate cash trading to 

benefit Barclays’ financial swap positions.  

The actual trading data, which reflects not just the cash trading but also the other two 

pieces of the scheme, demonstrates that the individual traders’ actions support what they say they 

are doing in their communications.  On November 3, 2006, Smith announced to Mike Gerome, 

the West power desk’s options trader, that “I totally fuckked with the Palo mrkt today” while 

explaining that “my goal was to keep the sp/palo tighter” and that he “just started lifting the piss 

out of the palo.”75  The trading data shows that Smith executed the three-part scheme on this day.  

Barclays had a short position in the SP/PV spread with a long 525 MW/h financial swap position 

at PV peak on this day and a short position at SP peak of 75 MW/h,76 just as Smith suggested by 

saying he would like the SP/PV spread to remain tighter.  Barclays’ built physical position for 

PV peak at the start of this day was short 125 MW/h.77  On the morning of November 3, 2006, 

Smith proceeded to increase that short position by selling 275 MW/h of daily index to yield a 

                                              
73 Id. 
74 IM between K. Levine and J. Rainess, Oct. 11, 2006, BARC0390265-67. 
75 IM between R. Smith and M. Gerome, Nov. 3, 2006, BARC0260014-15.  “Palo” is 

another term for PV.  See Brin Test. at 55:17-22. 
76 Barclays Trading Data. 
77 Id. 
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short built physical position of 400 MW/h.  As discussed in his instant message, Smith then 

proceeded to flatten that short built physical position in the dailies by “lifting the piss out of the 

palo,” buying 250 MW/h on ICE between 8:59 AM and 9:14 AM,78 less than ten minutes before 

he instant-messaged Gerome.  As Chart 279 shows, Smith was indeed “lifting the piss out of the 

palo” (as shown in the red box). 

CHART 2 
NOVEMBER 3, 2006 PV PEAK CASH TRADING ON ICE FOR  

NOVEMBER 6, 2006 DELIVERY 

 

Similarly, on November 9, 2006, Smith told Brin that he “sold a bunch of index cause 

I’m long palo and that sp/palo keeps getting wider, so I was trying to prop up the palo index.  I 

think it worked well too.”80  Barclays had a long 525 MW/h financial swap position at PV peak 

                                              
78 Barclays Trading Data; ICE Trade Data (see Report at 4 n.5, describing trading data 

produced by ICE); IM between R. Smith and M. Gerome, Nov. 3, 2006, BARC0260014-15. 
79 The source of Charts 2-4 is the Barclays Trading Data and the ICE  Trade Data. 
80 IM between D. Brin and R. Smith, Nov. 9, 2006, BARC0633705-06. 
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on this day.81  Barclays started the day with a built physical position of short 250 MW/h.  Smith 

proceeded to sell 50 MW/h of daily index for a total short built physical position for Barclays of 

300 MW/h.82  As shown in Chart 3, he then began flattening the built physical position by 

purchasing 200 MW/h of dailies on ICE83 to “prop up the palo index” because Barclays was 

“long Palo” as he discussed.84 

CHART 3 
NOVEMBER 9, 2006 PV PEAK CASH TRADING ON ICE FOR  

NOVEMBER 13, 2006 DELIVERY 

 
 

                                              
81 Barclays Trading Data. 
82 Id. 
83 Id. 
84 IM between D. Brin and R. Smith, Nov. 9, 2006, BARC0633705-06. 
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On January 31, 2007, Levine e-mailed the entire West power desk saying “[i]f we can 

keep the PV index up and the SP daily index down somehow that will be good to keep the BOM 

in” and recited in the same e-mail that she was long PV peak for 200 MW/h and short for 175 

MW/h of SP peak.85  Barclays’ overall average position for February 2007 in the SP/PV peak 

spread was aligned with Levine’s.  It had an average short financial swap position at SP peak of 

1043 MW/h and an average long financial swap position at PV peak of 862 MW/h.86  Barclays’ 

built physical position at the start of the month for SP peak was 875 MW/h short, the same 

direction as its financial position.87  Smith reversed the direction of the built physical position on 

February 1, 2007 for February 2, 2007 delivery by buying daily index for 1375 MW/h so that the 

built physical position became opposite the financial position.88   

Now having a long built physical position, Smith and Monal Dhabliwala, another West 

power desk trader, proceeded to flatten that position in the dailies in the direction of Barclays’ 

short SP peak financial swap position.  For a significant number of days in February 2007, Smith 

continued to reverse Barclays’ short built physical position with a maximum of daily index 

purchases of 2075 MW/h on February 9, 2007 for February 12, 2007 delivery.89  As discussed in 

the Report, Brin engaged in similar activity at PV by reversing a long built physical position in 

the same direction of Barclays’ long financial swap position to a short built physical position 

starting on February 7, 2007.90  Brin averaged daily index sales of 400 MW/h on most days in 

                                              
85 E-mail from K. Levine to M. Gerome, S. Connelly, R. Smith, M. Dhabliwala, and D. 

Brin, Jan. 31, 2007, BARC0472014. 
86 Barclays Trading Data. 
87 Id. 
88 Id. 
89 Id. 
90 Report at 52. 
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the remainder of the month.91  His reversal of Barclays’ built physical position at PV allowed 

Barclays to trade in the dailies in the direction to benefit its long PV swap position that was an 

average of long 862 MW/h. 

At the start of April 2007, Barclays had a long financial swap position of 775 MW/h for 

PV peak.92  Leading up to April 2007, Levine and Smith built a short physical position for April 

2007 for PV peak.93  On the morning of April 2, 2007, Levine added to this short built physical 

position by selling another 100 MW/h of daily index, giving Barclays a total short built physical 

position for April 3, 2007 of 500 MW/h in PV peak.  Levine proceeded to flatten that short built 

physical position by buying 350 MW/h in the dailies to raise the index price, benefiting 

Barclays’ long financial swap position.  Levine’s activity on this day corresponded with her 

request to Dhabliwala later that day that “[i]f you can sell a bunch of index that would be good to 

keep the price up.”94 On the following day, Brin seems to have acted on Levine’s request to 

Dhabliwala95 and flattened the built physical position by purchasing 500 MW/h of PV peak in 

the dailies.  Brin continued to flatten the short built physical position at PV peak for every 

remaining day in the month except one with purchases of dailies ranging from 125 MW/h to 675 

MW/h.96 

                                              
91 Barclays Trading Data. 
92 Id. 
93 Id. 
94 E-mail from K. Levine to M. Dhabliwala, Apr. 2, 2007, BARC0496996. 
95 See Report at 52 (discussing how Dhabliwala did not trade in response to Levine’s e-

mail). 
96 Barclays Trading Data. 
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Going into the month of March 2007, Barclays had a start-of-month built financial 

position of 2125 MW/h long at MIDC peak, put on primarily by Connelly.97  On February 27, 

2007, Brin sold 1275 MW of monthly physical index for March 2007, which gave Barclays a 

built physical position of 1075 MW/h short to flatten in the direction of its financial position.98  

Then on February 28, 2007 – the first day of cash trading for March 2007 – Connelly flattened 

the built physical position by buying 1075 MW/h in the ICE daily market through 43 

transactions that took place in approximately the first three minutes of trading.99  As discussed in 

the Report, Connelly’s trading of dailies on this day generated discussion in the market, with a 

former colleague of Connelly’s declaring in an instant message to him that the market was a 

“shitshow,” to which Connelly responded by noting that “your boy started crying this morning – 

said he was [sic] calling ferc” and noted “lol.”100  As shown in Chart 4, Connelly’s purchase of 

1075 MW/h (framed in the red box) as the market opened was the “shitshow.”  The VWAP of 

the day’s trading trailed off as the day’s trading continued with the ultimate index settlement 

substantially lower than Connelly’s opening trades on which he lost $44,316.101 

                                              
97 Id. 
98 Id. 
99 Id.; ICE Trade Data.  
100 Report at 55; IM between J. Thomas and S. Connelly, Feb. 28, 2007, BARC0090305-

06. 
101 Report at 24-25. 
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CHART 4 
FEBRUARY 28, 2007 MIDC PEAK CASH TRADING ON ICE FOR  

MARCH 1, 2007 DELIVERY 

 

After ignoring the other two parts of the scheme, Barclays and its individual traders next 

argue that the communications mean something other than what they say by arguing that the cash 

trading conduct – in isolation – was legitimate.  As previously noted, this argument misses the 

mark because the manipulative scheme does not rest on the cash trading in isolation.  To the 

contrary, the cash trading was part of a larger scheme to benefit financial positions, i.e., a pattern 

of establishing built physical positions to enable trading physically to increase the value of 

related financial positions.   

But Barclays and its individual traders also distort the analysis of cash trading by 

manufacturing a laundry list of tests purportedly to judge whether the cash trading is 
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“inappropriate trading activity”102 and declare the cash trading not to be manipulative based on 

whichever of their own tests they decide the cash trading does not pass:  (1) was there market 

making activity; (2) was there off-ICE trading; (3) did the individual trader both buy and sell, no 

matter how small the quantity, in the cash market; (4) did the financial to physical trading 

positions display the appropriate ex ante leverage ratio;103 (5) did Barclays trade dailies in the 

period of greatest liquidity; (6) did the cash trading make a slight profit on that day; (7) does 

“frequency” analysis show that Barclays’ on-ICE losses are similar to its off-ICE losses; and (8) 

is there some hypothetical “fundamentals”-based explanation for its cash trading on a day.  After 

finding one or more tests in the laundry list that they decide the cash trading does not pass, they 

then argue that staff did not look at the data because staff would have otherwise realized that the 

cash trading was not manipulative.   

In this Reply, staff addresses each test in this laundry list and explains why they are 

misguided and irrelevant.104  Barclays can only claim the communications are inconsistent with 

the actual trading by employing this laundry list of factors that focus almost exclusively on the 

cash trading part of the scheme while ignoring the other two parts.  As discussed above, the 

communications showing manipulative intent are consistent with the trading data – particularly 

when viewed as a whole, i.e., including both the financial swap and built physical positions in 

                                              
102 Barclays Answer at 25.  
103 This factor takes into account the financial swap positions held by Barclays.  The rest 

of the tests enumerated here focus exclusively on the cash trading aspect of the manipulative 
scheme to determine if that trading is “inappropriate.”   

104 See infra at 76-77 (addressing market making), 78-80 (addressing off-ICE trading), 
77-78 (addressing buying and selling on the same day), 68-76 (addressing ex ante leverage), 77 
(addressing periods of liquidity), 81-82 (addressing fundamentals); supra at 14-16 (addressing 
profitability), 9 n.25 (addressing on-ICE and off-ICE “frequency” analysis). 
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addition to the cash trading.  Indeed, in those communications, the individual traders explain all 

three parts of the scheme in their own words. 

III.  BARCLAYS AND ITS INDIVIDUAL TRADERS ARE UNABLE TO OFFER 
CREDIBLE EXPLANATIONS OF THE COMMUNICATIONS SHOWING 
MANIPULATIVE INTENT 

Barclays and its individual traders go to great lengths to attempt to explain away the 

direct evidence of their manipulative intent described in the Report.  Faced with the direct 

evidence of the individual traders’ own words, Barclays and its individual traders essentially 

argue that the numerous speaking documents cited by staff simply cannot mean what they say 

they mean.  They offer self-serving explanations that are not only contradicted by the plain 

meaning of the documents but also are in certain instances inconsistent with the individual 

traders’ prior sworn testimony. 

Barclays and its individual traders also argue that they did not have a motive to 

participate in the scheme, had independent agendas, and did not have long-standing relationships 

with each other – points that are not only false but legally unnecessary.  Their approach ignores 

that the courts have long recognized that the nature of fraud is such that direct evidence of 

scienter (such as the evidence staff has uncovered in the individual traders’ communications) is 

unusual.105  As the Sixth Circuit summarized in a tax fraud case, “[i]t is the rare taxpayer who 

                                              
105 Connolly v. Gishwiller, 162 F.2d 428, 433 (7th Cir. 1947) (Fraud, “is rarely 

susceptible of direct proof.”); accord In re Sholdan, 217 F.3d 1006, 1009 (8th Cir. 2000) (“direct 
evidence of fraud is rare”); United States v. Suba, 132 F.3d 662, 673 (11th Cir. 1998) (“Guilty 
knowledge can rarely be established by direct evidence, especially in respect to fraud crimes 
which, by their very nature, often yield little in the way of direct proof.”); Kosinski v. C.I.R., 541 
F.3d 671, 679 (6th Cir. 2008) (“In establishing fraud, the government need not establish direct 
evidence of the taxpayer’s untoward state of mind.”). 
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announces to the world his intent to defraud the Federal Government.” 106  Unfortunately for 

Barclays and its individual traders, they documented their manipulative intent. 

A. Barclays’ and Its Individual Traders’ Attempted Explanations of Their Own 
Statements of Manipulative Intent are Implausible and Contradict Their 
Prior Testimony 

1. Barclays’ Claim that No Evidence of Manipulative Intent Exists is False 

Barclays boldly claims that “[i]n no instance . . . do any of the few cited communications 

ever reference what lies at the very core of [staff’s] allegations: (i) an intent to enter into an 

uneconomic trade at a loss; (ii) to trade at a loss to benefit a financial position in the opposite 

direction; (or iii) to act in a coordinated manner to manipulate prices.”107  Barclays is wrong.  

The communications cited by staff demonstrate the three things Barclays claims they do not: 

1. Barclays engaged in loss-generating trading of dailies against index.  For 
example, the individual traders stated the following: 

 “think she wants you to run the off peak up (she’s long) not sure why she 
doesn’t do more. prob. doesn’t want to take the loss daily and pay all the 
bro[kerage;]”108  

 “just like she didnt [sic] want daily loss trading midc [off peak] in her book so 
wanted us to trade it.”109 

2. Barclays built physical positions opposite to financial positions to enable physical 
trading to move the financial settlements.  For example, the individual traders 
stated the following: 

 “its [sic] weird [because] [Connelly] is oppiste [sic] fin[ancial] /phys[ical], im 
[sic] doing phys[ical] so i am trying to drive price in fin[ancial] 
direction[;]”110  

                                              
106 Kosinski, 541 F.3d at 679.  
107 Barclays Answer at 24. 
108 IM between R. Smith and D. Brin, Mar. 21, 2007, BARC0636940-41. 
109 IM between R. Smith and D. Brin, Mar. 22, 2007, BARC0637014-15. 
110 IM between D. Brin and C. Crowell, Nov. 30, 2006, BARC0634367-69. 
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 “If you can sell a bunch of index that would be good to keep the price 
up[;]”111  

 “but my goal was more for my B OM [sic] position / didn’t want the [holiday 
package] to settle higher than the BOM marks[.]”112  

3. The individual traders coordinated the three-part manipulative scheme.  For 
example, the individual traders stated the following: 

 “don’t buy any sp light index. / I’m gonna try to crap on the NP light and it 
should drive the SP light lower[;]”113 

 “If we can keep the PV index up and the SP daily index down somehow that 
will be good to keep the BOM in[;]” 114 

 “If you can sell a bunch of index that would be good to keep the price up.”115  

Staff discusses how Barclays set up physical positions opposite to financial positions to enable 

trading the cash markets in the direction of financial swap positions supra at 9-12, demonstrates 

uneconomic trading of dailies against index supra at 12-16, and coordination of the three-part 

manipulative scheme infra at 57-66. 

Barclays and its individual traders offer a plethora of strained explanations, or no 

explanations at all, for these communications.  They offer illogical interpretations of language 

that needs no explanation.  They attempt to use selected data to contradict their actual words.  

The Commission should exercise common sense in reviewing these communications and their 

plain meaning – the traders understood and intended for their flattening of Barclays’ built 

physical positions through cash trading to manipulate the index settlement to benefit Barclays’ 

financial positions. 

                                              
111 E-mail from K. Levine to M. Dhabliwala, Apr. 2, 2007, BARC0496996. 
112 IM between C. Crowell and R. Smith, Dec. 21, 2006, BARC0261803-06. 
113 IM between R. Smith and D. Brin, Dec. 7, 2006, BARC0634600-01. 
114 E-mail from K. Levine to M. Gerome, S. Connelly, R. Smith, M. Dhabliwala, and D. 

Brin, Jan. 31, 2007, BARC0472014. 
115 E-mail from K. Levine to M. Dhabliwala, Apr. 2, 2007, BARC0496996. 
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The individual traders’ repeated attempts to explain away the plain meaning of their own 

words fail for the reasons previously stated in staff’s Report.  Given the extensive discussion of 

these communications in staff’s Report, staff discusses below only some of the points raised in 

the Answers. 

2. Smith’s Explanations for His Own Statements are Implausible 

In reinterpreting his own statements, Smith continues to ignore his choice of subjects and 

verbs.  For example, Smith makes the following contortions:  

 “I was lifting the piss out of the palo,”116 into “I better get this [position] 
covered;”117  

 “I totally fuckked with the Palo markt,”118 into “having fun in trading;”119  

 “I was trying to prop up the palo index,”120 into “I had a view [the market] was 
going to go higher.”121   

Although Smith attempts to construct alternative explanations for these statements, there is only 

one explanation underlying them all:  Smith meant exactly what he wrote.  These instant 

messages are the best evidence of Smith’s thoughts at the time he was trading for Barclays.   

Smith’s evolving explanations further demonstrate that he feels the need to back track 

from the words he used in these instant messages.  After stating “I’m gonna try to crap on the NP 

light and it should drive the SP light lower,”122 Smith now argues in his response that traders 

                                              
116  IM between R. Smith and E. Hunzeker, Nov. 3, 2006, BARC0260020. 
117  Testimony of Ryan Smith (Smith Test.) at 435:8-14. 
118  IM between R. Smith and M. Gerome, Nov. 3, 2006, BARC0260014. 
119  Smith Test. at 425:11-17 
120  IM between D. Brin and R. Smith, Nov. 9, 2006, BARC0633705. 
121  Smith Test. at 453:8-13. 
122  IM between R. Smith and D. Brin, Dec. 7, 2006, BARC0634600. 

20130128-5266 FERC PDF (Unofficial) 1/28/2013 4:40:51 PM



32 
 

commonly use the slang term “crapping on” to express a view that a market is going down.123  

Even if Smith’s statement – “I’m gonna try” – somehow did not signify that he was personally 

taking action, he previously testified that “to crap on the price” is “not a term that I commonly 

hear, so I don’t know if there’s a definition for that particular term to be honest.”124  Smith 

contradicts himself as he tries to explain away his statement that is plain on its face – “I’m gonna 

try to crap on the NP light and it should drive the SP light lower.”125 

3. Brin’s Explanation for His Direct Discussion of the Manipulative Scheme 
is Implausible and Inconsistent with His Prior Testimony 

Similar to Smith, Brin defends his statement that “im [sic] doing phys[ical] so i am trying 

to drive price in fin[ancial] direction,”126 by asserting that “he still ha[d] ‘a lot to learn’”127 and 

falsely claiming that “nowhere in [his] testimony does he claim that his cash trading moves 

anything.”128  It is notable that Brin did not say in this instant message, as he now claims, that “I 

am trading to make money in the dailies”129 or that “I am trading for market presence and 

intelligence”130 or that “I am trading to flatten a physical position.”131  Rather, Brin said that 

Connelly built positions “oppiste [sic] fin[ancial] / phys[ical], im [sic] doing phys[ical] to drive 

                                              
123 Smith Answer at 25-26. 
124 Smith Test. at 16:24-17:4. 
125 IM between R. Smith and D. Brin, Dec. 7, 2006, BARC0634600. 
126 IM between D. Brin and C. Crowell, Nov. 30, 2006, BARC0634367. 
127 Brin Answer at 8. 
128 Id. at 37-38. 
129 See id. at 9-10 (arguing that Brin’s goal was to make money trading the physical 

markets each day). 
130 Id. at 8 (arguing that Brin traded to “build a market presence and gain market 

intelligence”). 
131 Id. at 9 (arguing that Brin traded to flatten positions). 
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price in fin[iancial] direction” and that “oh yeah, [the financial] is much bigger on one side [than 

the physical].”132   

According to Brin’s Answer, “What Brin never said, and what Staff has tried to place on 

him, is that his cash trading actually moved the index”133 – despite his plain statement about 

trading physically to drive prices in the financial direction.  Moreover, Brin’s testimony reveals 

that he understood that there is no difference between driving and moving prices:  “if you are 

buying physical every day, and you are buying it above the index, that’s going to move price up, 

or if you are buying it below the index, it’s going to move price down.  So each purchase is going 

to move that index price one way or the other, so it’s going to be driving the price.”134   

4. Levine Offers Either Implausible Explanations or No Explanations at All 
for Her Statements 

Levine attempts to disclaim her clear response to a question from a broker regarding why 

“you guys” trade index in which the broker proposed two reasons:  “just flatten out next day 

ahead positions . . . or to try and beat the index.”135  Levine’s response agreed with the first two 

reasons but provided a third – “and also to try to protect a position, either bom or prompt.”136  On 

its face, Levine’s description of her third use of index to “protect a position, either bom or 

prompt” is a reference to the three-part manipulative scheme Barclays employed.   

Levine now tries to disavow this statement, oddly claiming that “[t]here is nothing in the 

[instant message] discussion, and the [s]taff points to no other evidence, suggesting that Ms. 

                                              
132 IM between D. Brin and C. Crowell, Nov. 30, 2006, BARC0634367; Report at 47-48. 
133 Brin Answer at 38. 
134 Brin Test. at 334:14-20 (emphasis added). 
135 IM between J. Rainess and K. Levine, Oct. 11, 2006, BARC0390264 (ellipses in 

original). 
136 IM between K. Levine and J. Rainess, Oct. 11, 2006, BARC0390265-67. 
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Levine was discussing Barclays’ swap position or that ‘protect a position’ referred to any 

financial position, BOM or otherwise.”137  Levine offers no explanation for how her plain 

reference to protecting BOM and prompt month positions are not references to financial 

positions nor is there any explanation why a non-financial position that carries no price risk 

needs protection.  Levine’s argument that she was also simply referring to other market 

participants’ trading rather than Barclays’138 is a self-serving post hoc explanation given to 

disown her plain statement regarding Barclays’ motivation.  Moreover, it contradicts her own 

Answer where she argues that her third reason for using index refers to her own activity.139  It 

cannot simultaneously refer to how she used index but not to how Barclays used it.  Finally, her 

explanation that her discussion about using index to “protect” positions actually referred to 

flattening a position140 is not a third additional reason but rather was the same as her first reason.  

During her testimony, Levine could not offer an explanation for why she would go out of her 

way to point out a third reason that was actually the same as the first reason:   

Q Isn’t that what “flattening a big position” is? 
A Yes. 
Q So how do you also try to protect the position using index? 
A I might have repeated myself.  I don’t know.141 

 
Levine’s shifting explanations for her plain statement do not hold up. 

Levine also appears to argue that, in two e-mails she sent to her colleagues in 2007, she 

could not have been advising others to execute manipulative trades in her absence because, 

according to Levine, the data demonstrates that her colleagues did not engage in manipulative 

                                              
137 Levine Answer 22-23.   
138 Id. at 22. 
139 Id.   
140 Id. 
141 Testimony of Karen Levine (Levine Test.) at 131:25-132:4.  
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trades while she was away and that she did not do so when she returned.142  By focusing on the 

alleged effect of these e-mails instead of the substance, Levine ignores the actual words she used 

in the e-mails.  Her answer does not, and cannot, explain why she wrote “If we can keep the PV 

index up and the SP daily index down somehow that will be good to keep the BOM in”143 and “If 

you can sell a bunch of index that would be good to keep the price up.”144  As Staff explained 

supra at 23-24, Levine’s statements in those e-mails and the trading data on those days 

demonstrate that Barclays was engaged in a three-part manipulative trading scheme.  

5. Connelly’s Explanations are Inconsistent with His Prior Testimony 

Connelly asks the Commission to disregard the instant message in which Connelly 

discusses another trader who in Connelly’s words said “he wass [sic] calling ferc[,]” to which 

Connelly added “lol.”145  Connelly now argues that he may have thought the trader “deserved 

mockery” and was “simply expressing a lack of credence in the notion that any serious person 

would think he had actually done something worthy of being reported to FERC.”146  In his prior 

sworn testimony, Connelly was able to offer no explanation for his statements.147  In fact, 

Connelly could not even recall the identity of the person148 who threatened to call the 

                                              
142 Levine Answer at 24-27. 
143 E-mail from K. Levine to M. Gerome, S. Connelly, R. Smith, M. Dhabliwala, and D. 

Brin, Jan. 31, 2007, BARC0472014. 
144 E-mail from K. Levine to M. Dhabliwala, Apr. 2, 2007, BARC0496996. 
145 IM between J. Thomas and S. Connelly, Feb. 28, 2007, BARC0090305.  The acronym 

“lol” means “laughing out loud.”  Testimony of Scott Connelly (Connelly Test.) 724:16-18. 
146 Connelly Answer at 44. 
147 Connelly Test. at 724:13-15 (“Q:  Can you tell us why you put ‘lol’ right after you say 

he was calling FERC, on the next line?  A:  No, I don’t recall.”).   
148 Connelly Test. at 721:23-25. 
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Commission, despite his new argument that the person may have “deserved mockery.”149  As 

discussed in staff’s Report, Connelly’s decision to trade dailies personally on this day and the 

manner in which he traded them generated a significant amount of market chatter.150  Viewed in 

the context of Connelly’s cash trading on this day, which resulted in a loss of $44,316,151 

Connelly’s behavior was driven by his desire to push the index higher, through uneconomic 

transactions if necessary.   Connelly’s statement – “lol” – is not the action of someone who was 

concerned about being reported to the Commission,152 as he now claims. 

Connelly does not contradict staff’s reading of an instant message between Connelly and 

another trader in which Connelly appears to concede that his actions affect the index.153  In this 

exchange, a trader asks Connelly “you going have fun with the index all month?” to which 

                                              
149 Connelly Answer at 44. 
150 Report at 54. 
151 Id. 
152 Connelly Answer at 44.  Connelly also states that he “brought the issue to the 

Barclays’ compliance department’s attention” and that “[e]ven the [s]taff’s prior submission . . . 
acknowledged that much (although this is omitted from the [s]taff Report).”  Id.  These 
statements are not accurate.  In fact, staff acknowledged in its Report that Connelly brought the 
issue to the attention of his supervisor, Joseph Gold.  See Report at 64.  In staff’s preliminary 
findings letter, it previously acknowledged that Connelly claimed to have reported the threat to 
Barclays’ compliance department and stated that Barclays, despite requests from staff, had been 
unable to locate any compliance documents regarding this incident.  See Letter from W. Heath to 
P. Pantano, June 10, 2011 at 50.  Although Barclays did subsequently produce a handwritten 
document, the circumstances surrounding this document strongly suggest it was never seen by 
compliance.  Furthermore, despite Connelly’s claim that “[i]t does not appear that anyone within 
Barclays considered his conduct [this day] in any way problematic, probably because they 
actually looked at the same trade data we can see today” (Connelly Answer at 45), no evidence 
whatsoever exists to suggest that compliance or anyone else at Barclays reviewed Connelly’s 
trading on this day.  To the contrary, Gold testified that he did not recall compliance undertaking 
any action as a result of, or even having any discussions, with compliance regarding the threat to 
report Connelly to the Commission. Gold Test. at 99:24-100:5. 

153 See IM between J. Thomas and S. Connelly, Feb. 28, 2007, BARC0090353. 
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Connelly responds “no – it isn’t going to affect much.”154  Connelly argues that the weight of this 

evidence is “thin stuff to support a claim that he thought he was ‘affect[ing] much’ of anything” 

and that Connelly’s “response [in the instant message] is consistent with Mr. Connelly’s belief 

that it is virtually impossible to influence the daily index price for a market participant such as 

Barclays, which does not have control of the physical supply and demand of electricity.”155  

Connelly’s claim of consistency of this instant message with his belief regarding supply and 

demand fundamentals is a self-serving post hoc explanation that contradicts his prior sworn 

testimony.  Connelly could not explain this instant message during his testimony:   

Q:  Can you tell us why you answered “no – it isn’t going to affect much”?   
A:  Again, I don’t know what he meant by that, and I don’t know what I would have 

meant in response.156 

Connelly could have answered this instant message, which seems to ask if he plans on 

continuing his trading of dailies the entire month, by saying, “I do not understand” or “I’m not 

having fun with the index” or “I’m only going to trade a few days.”  He did not do this but, 

rather, stated “no – it isn’t going to affect much”157 – a statement which he cannot reconcile with 

his current position that his trading cannot affect anything. 

Finally, regarding the anonymous letter Connelly wrote to the Friday Burrito in response 

to an article questioning whether “one party [was] trying to move the financial markets with 

large physical positions,”158 Connelly accuses staff of “repeatedly changing its characterization 

of this article after each instance in which Mr. Connelly debunks [s]taff’s interpretation of the 

                                              
154 IM between J. Thomas and S. Connelly, Feb. 28, 2007, BARC0090353. 
155 Connelly Answer at 42. 
156 Connelly Test. at 731:6-9. 
157 IM between J. Thomas and S. Connelly, Feb. 28, 2007, BARC0090353 (emphasis 

added). 
158 The Friday Burrito, July 6, 2007, BARC0196570-80, at BARC0196571. 
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article and surrounding circumstances.”159  Connelly’s Answer essentially asserts that he was 

unaware of the actions of Brin, Levine, and Smith (collectively, cash traders).160  As discussed 

infra at 86-87, Connelly’s claims of ignorance, although convenient, are not credible.  Moreover, 

Connelly once again provides the Commission with a self-serving post hoc explanation that 

contradicts his prior sworn testimony.  Connelly now argues that he requested this e-mail be 

anonymous for “the basic reason that he was not authorized to make public statements or 

representations to the media on behalf of Barclays.”161  However, he previously testified that “I 

don’t recall why I asked [Ackerman] to keep it anonymous.”162  The Commission should judge 

which interpretation is more reasonable:  staff’s interpretation or Connelly’s shifting 

explanations for his anonymous Sunday night e-mail explaining why there was not “one party 

trying to move the financial markets with large physical positions” as Ackerman had discussed 

the previous Friday.163 

B. The Record Contradicts Barclays’ and Its Individual Traders’ Attempt to 
Explain away Manipulative Intent through Lack of Motive and Social 
Relationships Amongst the Individual Traders 

Levine and Smith argue that there is no evidence that they were engaged in the scheme 

because Smith received no bonuses and Levine received only a $50,000 bonus related to her 

positive profit and loss (P&L) in 2008.164  Of course, staff is not obligated to prove motive.165  In 

                                              
159 Connelly Answer at 45. 
160 Id. at 47-48. 
161 Id. at 48. 
162 Connelly Test. at 841:13-14. 
163 Supra note 158. 
164 Levine Answer at 32-33; Smith Answer at 26. 
165 Graham v. SEC, 222 F.3d 994, 1005 (D.C. Cir. 2000) (“[T]he absence of [personal 

gain] does not necessarily negate either motive or scienter.  [The defendant] may have gone 
along with [the] scheme (or hidden her head in the sand) to please her bosses or to keep her 
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any event, the arguments related to motive are unpersuasive.  The reason the individual traders 

received no bonuses was the curtailment of bonuses during the financial crisis.166  What matters 

is that, when they were trading, they expected to be paid a bonus or receive a higher rating if 

their performances pleased their boss who was Connelly.  They were also paid substantial 

signing bonuses when they were selected for their jobs at Barclays by Connelly.167   

Smith makes a similar argument by claiming that “perhaps the best evidence that Mr. 

Smith did not coordinate with the other traders to perpetrate a fraudulent scheme is the fact that 

he was fired in March 2007, five months into the alleged manipulation . . . .”168  Although staff 

agrees that Smith’s involvement in the joint scheme likely terminated with his employment,169 

his termination does not call into question his motive because Smith had no idea he was going to 

be fired.170  Moreover, Connelly fired Smith for reasons unrelated to the manipulative scheme.171  

His continued employment was not necessary to continue the scheme because Brin assumed 

Smith’s position and was soon trading far greater volumes of dailies than Smith.172  Finally, 

Connelly similarly argues that he did not benefit from the manipulation because he received 

                                                                                                                                                  
job.”); SEC v. U.S. Envtl., Inc., 155 F.3d 107, 112 (2d Cir. 1998) (holding that “as long as [the 
defendant], with scienter, effected the manipulative buy and sell orders, [the defendant’s] 
personal motivation for manipulating the market is irrelevant”). 

166 See Connelly Test. at 418:8-419:11 (discussing deferral of all bonuses in 2008 due to 
the financial crisis).   

167 Levine’s signing bonus was $500,000 (Levine Test. at 51:3-6), and she received a 
discretionary bonus of $50,000 in 2009 (id. at 52:5-12).  Brin received a $100,000 signing bonus 
and a $20,000 to $25,000 discretionary bonus for 2006.  Brin Test. at 42:17-21, 44:17-23.  Smith 
received a $150,000 signing bonus.  Smith Test. at 114:22-115:6. 

168 Smith Answer at 28. 
169 See Report at 46 n.162 (noting Smith’s termination in March 2007). 
170 Smith Test. at 184:15-22. 
171 Connelly Test. at 508:8-509:21; Gold Test. at 153:6-22. 
172 Brin Test. at 94:4-95:15 (discussing taking over Smith’s job); Levine Test. at 362:8-17 

(discussing how Brin was trading more than Smith). 
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guaranteed compensation in 2006 and 2007.173  However, Connelly fails to mention that he 

received a guaranteed five million dollars in 2006 and four million dollars in 2007,174 that he had 

the possibility of additional compensation based on performance,175 and that his profitability 

undoubtedly impacted his longer-term employment prospects at Barclays and accompanying 

compensation. 

Brin and Connelly also argue that the traders were motivated by their own agendas and 

goals and that there was no coordination among them or loyalty to the group.176  Brin 

inaccurately claims that the traders “did not have long-standing relationships with each other.”177  

Similarly, Levine argues that she did not have “loyalty” to Connelly.178  The record does not 

support these claims.   

Levine and Connelly first met in 1997 when they joined the real-time group at 

Powerex.179  According to Levine, when she left Powerex in 2001, Connelly recruited Levine to 

work at Mirant Corporation where he was then working.180  Levine met Brin and Smith at 

Mirant, where they worked with Connelly from 2001 until 2004 when Connelly left to work at 

Sempra Energy Trading.181  While at Mirant, Levine supervised Brin and Smith.182  Levine left 

                                              
173 Connelly Answer at 62. 
174 Connelly Test. at 415:17-417:8. 
175 Id.  
176 Brin Answer at 13; Connelly Answer at 50. 
177 Brin Answer at 13. 
178 Levine Answer at 32. 
179 Levine Test. at 45:18-20. 
180 Id. at 45:18-24. 
181 Brin Test. at 19:4-5, 20:10-15, 33:23-25; Levine Test. at 38:12-14.  Brin transferred 

from the realtime desk to another position within Mirant for an eighteen-month period.  Brin 
Test. at 25:1-5.  Smith joined Mirant in 2000.  Smith Test. at 113:4-10.    
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Mirant in 2006 when Connelly recruited Levine to work at Barclays where he had been hired to 

build up power trading in the North American market.183  Shortly after Levine left Mirant, she 

was pleased to learn that Connelly recruited Smith and Brin to work with her on the West power 

desk at Barclays.184  Moreover, their interactions were not limited to work-related functions as 

Brin and Connelly suggest.185  Although they socialized with Connelly to a lesser extent,186 Brin, 

Levine, and Smith golfed and had drinks or dinner together several times a month.187  Connelly 

was integral to these traders’ career moves, resulting in significant signing bonuses for each 

trader and salaried employment.  Finally, Connelly and Levine had known each other for ten 

years when he supervised her at Barclays.  To argue that they did not share long-standing 

relationships in light of these facts is misleading.     

IV. THE COMMISSION SHOULD REJECT THE INVITATION TO 
“DISAGGREGATE” THE EVIDENCE AND SHOULD INSTEAD CONSIDER 
THE RECORD AS A WHOLE  

Barclays and the individual traders ask the Commission to “disaggregate” and 

compartmentalize every aspect of the case – pretending that each trader functioned in isolation 

and that each trade occurred in a vacuum.  Such an approach, however, ignores the entire nature 

of this case.  As described in the Report, Barclays and the traders engaged in a joint scheme over 

a two-year period to manipulate index settlements to benefit financial swap positions.  Although 

the individual traders had different roles and performed different functions at different points in 

                                                                                                                                                  
182 Brin Test. at 22:6-14; Levine Test. at 38:12-14. 
183 Connelly Test. at 98:15-99:1; Levine Test. at 50:4-9; Smith Test. at 112:18-25. 
184 Brin Test. at 40:1-7; 42:12-13; Levine Test. at 43:6-16, 44:6-10.  Levine described 

Smith as “somebody that I enjoyed working with” (Levine Test. at 43:15-16) and Brin as “very 
bright, very capable” (Levine Test. at 44:9-10). 

185 Brin Answer at 13; Connelly Answer at 50. 
186 Smith Test. at 186:5-19. 
187 Smith Test. at 186:21-25; Brin Test. at 23:22-24:13, 29:16-22. 
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time, all participated in the scheme and performed acts in its furtherance.  As the Commission 

recently reiterated, “the elements of manipulation are determined by all the circumstances of a 

case.”188   

Barclays and its individual traders spend much of their lengthy responses insisting that all 

behavior at issue must be “disaggregated.”189  Each product trading day,190 or even each 

individual trade,191 must be viewed separately, they argue.192  And they insist that each 

individual trader’s behavior193 and state of mind194 as well as each communication195 

demonstrating manipulative intent must only be examined in isolation.   

                                              
188 Deutsche Bank Energy Trading, LLC, 142 FERC ¶ 61,056, at P 20 (quoting Order No. 

670 at P 39). 
189 See, e.g., Barclays Answer at 7, 14 (“when Barclays’ trades in the alleged 

manipulation months are viewed on a daily basis an entirely different picture emerges, one that is 
obscured by [staff’s] net monthly loss approach”); Brin Answer at 26 (“These few examples 
alone put the lie to [s]taff’s overall approach of blending together days within months, batching 
up the trades of multiple traders, adding a dose of aggregation here and a little averaging there.”); 
Connelly Answer at 6-7 (discussing staff “aggregation” of data), 29; Levine Answer at 10 
(claiming that viewing “trading data in the aggregate for the West power desk . . . is 
misleading”); Smith Answer at 2, 17 n.71. 

190 See, e.g., Barclays Answer at 17 (Barclays “submitted detailed economic analyses of 
every day in [staff]’s selective manipulation months”), 28 (“so-called intent evidence from one 
period [cannot] simply be transported or imputed to a second”); Brin Answer at 15-32, 40-47; 
Connelly Answer at 6, 29-33; Levine Answer at 3-20; Smith Answer at 2-3, 5-13. 

191 See, e.g., Barclays Answer at 16 (discussing “minute-by-minute analysis” of Barclays’ 
trades), 20 (same). 

192 Although Brin and Connelly disingenuously demand that the Commission “consider[] 
all the relevant data and all of the relevant context” (Brin Answer at 2, Connelly Answer at 2), 
their actual approach is to treat each piece of evidence separately and in the process to ignore 
how those pieces of evidence fit together or their broader context.  Barclays, Levine and Smith 
advance the same flawed approach.   

193 See, e.g., Barclays Answer at 26-27; Brin Answer at 2-4, 15-32; Connelly Answer at 
2, 6-40; Levine Answer at 1, 5-20; Smith Answer at 1, 3-15. 

194 See, e.g., Barclays Answer at 23, 28-29; Brin Answer at 32-40; Connelly Answer at 2, 
40-54; Levine Answer at 21-29; Smith Answer at 15-28. 
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Barclays and its individual traders, however, confuse the principle that the elements of a 

violation must be proven against each subject with the idea that each subject’s behavior must be 

viewed in isolation.  The courts have long cautioned against attempts to compartmentalize 

evidence and instead insisted that the record must be viewed as a whole.  In Bourjaily v. United 

States,196 the Supreme Court articulated that a “simple fact[ ] of evidentiary life” is that 

“individual pieces of evidence, insufficient in themselves to prove a point, may in cumulation 

prove it.  The sum of an evidentiary presentation may well be greater than its constituent parts.”  

In particular, the deductive reasoning process to determine whether an individual acted with the 

requisite state of mind requires a holistic analysis: 

The enterprise, moreover, entails a holistic examination of the interactions among 
all facts, for it is by examining how these facts combine that a fact-finder 
ultimately assesses whether a particular state of mind has been established under 
the applicable standard of proof. As a result of this holistic analysis, otherwise-
unremarkable facts may take on added significance when combined with each 
other, having what might be termed a synergistic effect on probative value.197 

The Commission should reject Barclays’ and its individual traders’ request that it 

compartmentalize evidence by viewing each piece separately.  In its attempts to educate the 

Commission about the “well-established requirements” that a federal district court would apply 

in hearing this case,198 Barclays ignores this elementary principle, which courts throughout the 

country have long recognized and applied in sustaining judgments.199  The questions for the 

                                                                                                                                                  
195 See, e.g., Barclays Answer at 23-25, 28-29; Brin Answer at 22-24, 33-39; Connelly 

Answer at 41-49; Levine Answer at 21-29; Smith Answer at 17-28. 
196 Bourjaily v. United States, 483 U.S. 171, 179-80 (1987). 
197 In re MicroStrategy, Inc. Sec. Litig., 115 F. Supp. 2d 620, 631 (E.D. Va. 2000).   
198 Barclays Answer at 5. 
199 E.g., United States v. Burton, 126 F.3d 666, 677 (5th Cir. 1997) (applying principle in 

sustaining criminal conviction, holding that “[w]hile each piece of evidence, viewed 
independently[,] may have been susceptible of innocent interpretation . . . the jury reasonably 
could have concluded that when examined in the aggregate, the evidence sufficed to establish . . . 
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Commission, considering the record as a whole, are whether Barclays engaged in a manipulative 

scheme and whether each of the individual traders performed actions in furtherance of the 

scheme and with knowledge of the scheme.   

V. BARCLAYS’ ARGUMENT THAT STAFF “CHERRY PICKED” DATA IS FALSE  

Rather than substantively responding to staff’s allegations of a three-part manipulative 

scheme, Barclays instead argues that staff manipulated Barclays’ trading data to fit a 

preconceived theory and to create a supposed “pattern.”200  Barclays’ argument reflects a 

fundamental misunderstanding of how staff analyzed Barclays’ trading and determined there was 

a pattern of manipulative trading.   

Barclays argues that staff “manipulated the data by carefully selecting a handful of 

months out of the total it investigated to suit its preconceived theory and thereby created its own 

supposed ‘pattern.’”201  Barclays argues that if one looks at all the possible trading months for 

the eight different products (four peak and four off-peak) over the period of November 2006 

through December 2008, then by staff’s “own admission, Barclays’ trading revealed no evidence 

                                                                                                                                                  
guilt”) (internal citation omitted)); SEC v. Warde, 151 F.3d 42, 46-49 (2d Cir. 1998) (upholding 
jury’s verdict in enforcement action for insider trading by considering evidence in the 
aggregate); Mishawaka v. Amer. Elec. Power Co., 616 F.2d 976, 986 (7th Cir. 1980) (“The 
utility would have us consider each separate aspect of its conduct separately and in a vacuum . . . 
.  It is the mix of the various ingredients of utility behavior in a monopoly broth that produces the 
unsavory flavor.”); Gaunt v. United States, 184 F.2d 284, 290 (1st Cir. 1951) (considering proof 
of “willfulness,” the court explained that “[i]t may be inferred from acts and circumstances, and 
the inference may be drawn from a combination of acts and circumstances although each 
separate act and circumstance standing alone is inconclusive”) (citing Battjes v. United States, 
172 F.2d 1, 5 (6th Cir. 1949)); San Diego Gas & Elec. Co. v. Sellers of Energy and Ancillary 
Servs. into Markets Operated by the CAISO, 114 FERC ¶ 61,070 at P 134 (2006) (in summary 
disposition proceeding, Commission reviews “record taken as a whole”). 

200 Barclays Answer at 11. 
201 Id. 
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of manipulative behavior in 83 percent of the months/markets it investigated.”202  Barclays 

mischaracterizes staff’s position on what constitutes a pattern.  As explained in the Report, staff 

examined each product month during the period to determine whether Barclays engaged in the 

three-part manipulative scheme.  The month is the most relevant time period for examining 

Barclays’ manipulative behavior because the financial swaps Barclays traded generally traded in 

monthly increments.   

In 33 of the alleged manipulation months, Barclays’ behavior exhibited a pattern across 

the three parts of the scheme:  (1) setting up a significant financial swap position, (2) setting up a 

significant physical position (most commonly using index) in the opposite direction, and (3) 

flattening that physical position in the direction to benefit its financial swaps, usually (although 

not always) at a loss.203  In two months, Barclays’ trading was more nuanced and 

contemporaneous communications by the individual traders show the scheme’s implementation 

on select days or parts of the month.204  Barclays attempts to obscure this careful monthly 

examination of its trading for the presence of the three-part scheme.  It argues that because staff 

does not allege that Barclays manipulated every single product at every single trading point for a 

two-year period that no “pattern” exists and hence no manipulation occurred.205  This is not the 

standard for evaluating manipulation or fraud generally, under either well-established precedent 

                                              
202 Id. at 11-12. 
203 Report at 11-35. 
204 Id. at 27-28, 41-42, 44-46.  Staff notes that for one of these months it inadvertently 

referred to two of the communications demonstrating Smith’s manipulative intent for NP off-
peak in December 2006 as being in December 2007.  See Report at 42.   The communications by 
Smith mislabeled as December 19, 2007 and December 21, 2007 should be December 19, 2006 
and December 21, 2006, respectively. 

205 Barclays Answer at 11-13. 

20130128-5266 FERC PDF (Unofficial) 1/28/2013 4:40:51 PM



46 
 

or common sense.  Indeed, Barclays’ argument is akin to a person pointing to all the stop signs 

he did not run in November as a defense to running a red light in December.   

VI.  BARCLAYS OFFERS NO RESPONSE TO STAFF’S LEGAL THEORY OF 
UNECONOMIC TRADING  

Barclays misstates staff’s legal theory in the Report as one that requires only the trading 

of “related positions,” when staff in fact concluded that Barclays’ flattening of its built physical 

positions through cash trading was uneconomic and manipulative and intended to benefit 

Barclays’ financial swap positions.  Barclays and its individual traders similarly mischaracterize 

the law to suggest that open market trades are inherently not manipulative and that manipulation 

must be the “sole intent” for trades to be considered manipulative.  Both arguments are wrong. 

A. Barclays Falsely Claims that Staff’s Legal Theory is that Barclays Should 
Not Have Traded “Related Positions”  

 Responding to conclusions staff has not made, Barclays asserts that staff’s “case is 

essentially based on a view that [] Barclays should not have traded ‘related positions;’ i.e., trade 

both day-ahead power contracts and financial swaps . . . .”206  This characterization is false.  Staff 

found that Barclays engaged in a three-part uneconomic trading scheme by which Barclays 

engaged in loss-generating trading of dailies for the external purpose of benefitting its financial 

swap positions.  Staff discussed the losses Barclays was willing to tolerate in its cash trading and 

discussed its “uneconomic” nature throughout the Report.  Barclays’ insistence that staff’s case 

is “essentially” that it shouldn’t have traded “related positions”207 is without merit.  In fact, staff 

concluded that Barclays and its individual traders intentionally engaged in a three-part scheme to 

trade the cash markets uneconomically to further the external purpose of benefiting its financial 

swap positions.   

                                              
206 Barclays Answer at 3. 

 207 Id.  
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B. Barclays’ Argument that Open Market Trades are Not Manipulative is 
Wrong 

 Barclays’ and its individual traders’ arguments that open market transactions are not 

actionable absent a fraudulent statement is wrong.208  In Hunter, the Commission reaffirmed that 

its prohibition on energy market manipulation “proscribes otherwise legal conduct undertaken 

with manipulative intent”209 and “reject[ed] [the] contention that, in the absence of some other 

deceptive conduct, so-called ‘open market’ trading cannot constitute market manipulation.”210  

Analogizing the Hunter case to Markowski v. SEC,211 the Commission found market 

manipulation to occur in cases that “involved high volume trading for the purposes of controlling 

prices rather than in response to legitimate supply and demand, and an ‘external purpose’ to 

benefit other positions owned by the alleged manipulator.”212  Indeed, Markowski and other 

courts have held it is the suffering of losses to further “an external purpose” that constitutes the 

deceptive conduct.    

 ATSI Commc’n, Inc. v. Shaar Fund, Ltd.213 and the other cases Barclays cited do not 

stand for the proposition that open market trades cannot be fraudulent or deceptive as a matter of 

law.  Rather, they stand for a different proposition, namely, that a claim for open market 

manipulation must show that legal transactions are “willfully combined with something more to 

                                              
208 Barclays Aug, 29, 2011 Response at 55-68; Levine Answer at 3; Smith Answer at 15.  

See also Barclays Answer at 1-2. 
209 Hunter, 137 FERC ¶ 61,146, at P 12 (2011) (denying rehearing and quoting Hunter, 

135 FERC ¶ 61,054, at P 48) (2011). 
210 Hunter, 135 FERC ¶ 61,054, at P 48.  See also Amaranth Advisors L.L.C., 124 FERC 

¶ 61,050, at P 65 (2008).   
211 Markowski v. SEC, 274 F.3d 525 (D.C. Cir. 2001). 
212 Hunter, 135 FERC ¶ 61,054, at P 49.  See also Hunter, 137 FERC ¶ 61,146 at P 13 

(holding that Markowski found “‘[l]iability for manipulation’ could be imposed ‘wholly 
independent of fictitious transactions.’”) (insertion in original and citations omitted). 

213 ATSI Commc’n, Inc. v. Shaar Fund, Ltd., 493 F.3d 87 (2d Cir. 2007).   
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create a false impression of how market participants value a security.”214  As the court explained 

in ATSI Commc’n, Inc., a plaintiff that satisfies this requirement may bring a claim for market 

manipulation because “[t]he deception arises from the fact that investors are misled to believe 

‘that prices at which they purchase and sell securities are determined by the natural interplay of 

supply and demand, not rigged by manipulators.’”215   

The ATSI Commc’n, Inc. court concluded that the requirement that a plaintiff properly 

“plead with particular[ity] facts giving rise to a strong inference that the defendant intended to 

deceive investors by artificially affecting the market price of securities” is “particularly 

important in manipulation claims because in some cases scienter is the only factor that 

distinguishes legitimate trading from improper manipulation.”216  GFL Advantage Fund, Ltd. v. 

Colkit, upon which Barclays relies, sets a similar standard:  “courts must distinguish between 

legitimate trading strategies intended to anticipate and respond to prevailing market forces and 

those designed to manipulate prices and deceive purchasers and sellers.” 217  Finally, Sullivan & 

Long, Inc. v. Scattered Corp., also relied upon by Barclays, recognized that SEC Rule 10b-5 

does not require false statements when manipulative conduct results in an artificial price.218 

                                              
214 Id. at 101.  See also Hunter, 137 FERC ¶ 61,146, at P 14 (“the ATSI court ‘did not 

create a safe harbor for manipulative schemes premised upon otherwise legal trading activities’”) 
(quoting Hunter, 135 FERC ¶ 61,050, at P 20). 

215 ATSI Commc’n, Inc., 493 F.3d at 100 (quoting Gurary v. Windehouse, 190 F.3d 37, 45 
(2d Cir. 1999)). 

216 Id. at 102.  Staff also notes that ATSI Commc’n, Inc. involved private litigants having 
to satisfy heightened pleading standards under the Private Securities Litigation Reform Act that 
would not even be applicable to litigation under the FPA.  See id. at 100.  

217 GFL Advantage Fund, Ltd. v. Colkitt, 272 F.3d 189, 205 (3d Cir. 2001). 
218 Sullivan & Long, Inc. v. Scattered Corp., 47 F.3d 857, 864-65 (7th Cir. 1995). 
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ATSI Commc’n, Inc.’s requirement of “‘something more’ is anything that distinguishes a 

transaction made for legitimate economic purposes from an attempted manipulation.”219  

Evidence that gives rise to a strong inference of scienter includes, among other things, (1) direct 

evidence of manipulative intent,220 (2) suspicious timing or repetition of transactions,221 (3) lack 

of legitimate economic motive or economically irrational conduct,222 and (4) derivative positions 

that benefit from the open market transactions.223  Staff’s Report presented evidence of 

communications directly showing manipulative intent,224 repeated loss-generating cash 

trading,225 economically irrational conduct in the form of uneconomic trading,226 and derivative 

positions that benefited from Barclays’ uneconomic trading.227  Such conduct – which is 

                                              
219 In re Amaranth Natural Gas Commodities Litig., 587 F. Supp. 2d 513, 534 (S.D.N.Y. 

2008) (citations omitted).  See SEC v. Kwak, 3:04-cv-1331, 2008 WL 410427, at *4 (D. Conn. 
Feb. 12, 2008). 

220 ATSI Commc’n, Inc., 493 F.3d at 102. 
221 In re Amaranth Natural Gas Commodities Litig., 587 F. Supp. 2d at 535; Kwak, 2008 

WL 410427, at *5; SEC v. Masri, 523 F. Supp. 2d 361, 367, 369 (S.D.N.Y. 2007). 
222 Hunter, 135 FERC ¶ 61,054 at P 53; Mawod & Co. v. SEC, 591 F.2d 588, 595 (10th 

Cir. 1979); In re Amaranth Natural Gas Commodities Litig., 587 F. Supp. 2d at 535; Masri, 523 
F. Supp. 2d at 372; In re DiPlacido, No. 01-23, 2008 WL 4831204, at *1, 26, 32 (CFTC Nov. 5, 
2008), aff’d, DiPlacido v. CFTC, 364 Fed. Appx 657 (2d Cir. 2009); In re L.C. Wegard & Co., 
53 SEC 607, 613 (1998). 

223 Hunter, 135 FERC ¶ 61,054 at P 48; CFTC v. Amaranth Advisors, L.L.C., 554 F. 
Supp. 2d 523, 537 (S.D.N.Y. 2008); In re DiPlacido, 2008 WL 4831204, at *28. 

224 Report at 39-57. 
225 Id. at 28-35. 
226 Id. 
227 Id. at 13-15, 34-35.  Barclays also ignores a similar line of cases holding that engaging 

in securities transactions while failing to disclose that the price is manipulated is itself a false 
statement under SEC Rule 10b-5.  See, e.g., United States v. Regan, 937 F.2d 823, 829 (2d Cir. 
1991); Pagel, Inc. v. SEC, 803 F.2d 942, 946 (8th Cir. 1986); United States v. Charnay, 537 F.2d 
341, 351 (9th Cir. 1976); SEC v. Sierra Brokerage Servs., 608 F. Supp. 2d 923, 961 (S.D. Ohio 
2009); SEC v. Graystone Nash, Inc., 820 F. Supp. 863, 871 (D.N.J. 1993). 
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supported by the evidence and unrebutted by Barclays – easily passes the legal standard for 

finding manipulation under both Commission and analogous SEC Rule 10b-5 precedent.  

C. Barclays’ and Its Individual Traders’ Argument that Staff Must Show that 
Their Sole Intent was to Manipulate is Without Legal Support 

The individual traders also state that staff must prove manipulation was the “sole intent” 

behind their trading.228  Barclays previously raised the “sole intent” argument in its August 29, 

2011 response to staff’s preliminary findings229 but did not include it in its current Answer.  The 

argument is misguided because “sole intent” is not the applicable legal standard by which to 

analyze the trading.  Rather, the full facts and circumstances of the trading must be analyzed to 

determine whether it was part of a manipulative scheme,230 and evidence that cash trades had an 

“external purpose” to benefit financial swap positions will support a finding of manipulation.231 

Although neither Brin nor Levine cite any legal support for the “sole intent” standard in 

their Answers, Barclays in its August 29, 2011 submission argued that cases allowing liability 

based on affecting price require that affecting price be a party’s sole intent.232  Both cases upon 

which Barclays relied – one criminal233 and one civil234 – considered whether a party had 

purchased stock to increase the price or for an investment purpose.  Asked to differentiate 

between whether the purchaser had bought a security thinking it was a good investment or to 

                                              
228 See Brin Answer at 11; Levine Answer at 33. 
229 Barclays August 29, 2011 Response at 71-72. 
230 See Order No. 670; Investigation of Terms and Conditions of Public Utility Market-

Based Rate Authorizations, 114 FERC ¶ 61,165, at P 29 (2006). 
231 See Markowski, 274 F.3d at 529. 
232 Barclays August 29, 2011 Response at 71-72. 
233 United States v. Mulheren, 938 F.2d 364 (2d Cir. 1991). 
234 In re College Bound Consol. Litig., 93 Civ. 2348, 94 Civ. 3033, 1998 WL 450486 

(S.D.N.Y. July 31, 1995) (applying Mulheren). 
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manipulate the price upwards, the courts found that they could not differentiate between the two 

possible motives.235  These cases involved an alleged single-market scheme to increase share 

prices through excessive purchases and are easily distinguishable from the facts in this 

investigation, where Barclays and its individual traders, rather than acting for an investment 

purpose, entered into uneconomic transactions for the purpose of benefitting Barclays’ financial 

swaps.   

In sum, there is no “sole intent” legal requirement – nor should there be.  Instead, as the 

Commission has repeatedly emphasized, fraud – including the analysis of intent – is a question 

of fact that is to be “determined by all the circumstances of a case.”236 

VII. THE INDIVIDUAL TRADERS ENGAGED IN A JOINT THREE-PART 
MANIPULATIVE SCHEME  

The individual traders claim that staff’s conclusions are premised on “Group Vicarious 

Liability.” 237  The Report concludes nothing of the sort.  Rather, the Report demonstrates that 

the individual traders each participated in a joint manipulative scheme clearly prohibited by the 

Anti-Manipulation Rule, rendering each individual trader a primary violator.  Only by 

“disaggregating” the trades and each part of the three-part manipulative scheme can Barclays and 

the individual traders attempt to argue the manipulative scheme was not coordinated.  When one 

views the three pieces of the manipulative scheme together and in the proper context, 

coordination is clear.  

                                              
235 Mulheren, 938 F.2d at 369; In re College Bound Consol. Litg., 1998 WL 450486, at 

*5-6. 
236 Hunter, 135 FERC ¶ 61,054 at P 46 (2011); Order No. 670 at P 50.  See also infra at 

83-84 (discussing how 1c does not contain a legitimate business purpose defense). 
237 Brin Answer at 42; Connelly Answer at 56.   
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A. The Anti-Manipulation Rule Encompasses Joint Schemes 

Brin and Connelly mischaracterize the nature of staff’s conclusions by claiming that 

staff’s theory of liability against them involves “Group Vicarious Liability.” 238  To the contrary, 

as made clear in its Report, staff has demonstrated that each of the individual traders directly 

participated in a coordinated fraudulent scheme, rendering each trader a primary violator of the 

Commission’s Anti-Manipulation Rule.  Staff’s conclusions and liability theory against the 

individual traders is consistent with, and supported by, the Commission’s rules and federal case 

law.   

Order No. 670 clearly contemplates that group conduct can violate 1c.2.  Not only does 

Order No. 670 prohibit fraudulent “scheme[s],” which, as discussed below, courts have held to 

include coordinated activity, but Order No. 670 also provides that market participants who 

engage in “conspiracy for the purpose of impairing, obstructing or defeating a well-functioning 

market”239 and “collusion for the purpose of market manipulation” violate the Anti-Manipulation 

Rule.240  Although Brin and Connelly characterize this section of Order No. 670 as a “slender 

reed,”241 the prohibition of manipulative “schemes,” including participation in such schemes, is 

in fact a core principle of the Commission’s Anti-Manipulation Rule. 

The individual traders’ conduct in participating in a joint fraudulent scheme – having 

individual knowledge of the scheme and individually engaging in manipulative acts in its 

furtherance – renders each a primary violator of the Anti-Manipulation Rule.  Because staff has 

                                              
238 Id.  Although arguments regarding whether the Anti-Manipulation Rule encompasses 

joint conduct are primarily put forth by Brin and Connelly, Levine and Smith also address these 
points.  See Levine Answer at 20; Smith Answer at 15 n.51.  Staff’s refutation of Brin’s and 
Connelly’s legal analysis is equally applicable to that of Levine and Smith.   

239 Order No. 670 at P 50. 
240 Id. P 59. 
241 Brin Answer at 42; Connelly Answer at 56. 
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demonstrated that the individual traders are each primary violators, liability does not rely on 

“aiding and abetting,” “respondeat superior,” or “group vicarious liability.”242 

 Brin and Connelly argue that “[c]ourts have thrown considerable doubt on the question of 

whether group liability principles apply in [Securities Exchange Act] Section 10(b) and [SEC] 

Rule 10b-5 civil actions, given that Congress did not expressly provide for such in the securities 

laws, and Rule 10b-5 is silent on the matter.”243  Brin and Connelly cite three Supreme Court 

decisions which do not bear on, must less cast doubt upon, staff’s conclusions and liability 

theory in this investigation. 

In Central Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A.,244 the issue 

before the Court was whether private civil liability under Securities Exchange Act Section 10(b) 

extends to those who “aid and abet the violation” but do not themselves “engage in the 

manipulative or deceptive practice.”245  In Central Bank, respondents “concede[d] that Central 

Bank did not commit a manipulative or deceptive act within the meaning of [Section] 10(b)” but 

sought to hold Central Bank “secondarily liable” for aiding and abetting.246  The Court 

concluded that the statute provided only for primary violators to be liable, i.e., those who commit 

manipulative or deceptive acts.247   

 The Central Bank question – whether those who do not engage in manipulative or 

deceptive practices may be found to have violated SEC Rule 10b-5 – does not bear on the 

                                              
242 Brin Answer at 42-43; Connelly Answer at 56-57. 
243 Id.  
244 Central Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A., 511 U.S. 164 

(1994). 
245 Id. at 167. 
246 Id. at 191. 
247 Id. 
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individual traders’ liability.  The individual traders engaged in a coordinated scheme to trade 

dailies to manipulate the ICE daily index settlements to benefit Barclays’ financial swap 

positions that settled against those indices.  They each individually committed manipulative acts 

in furtherance of the coordinated scheme.  Because they each participated in the coordinated 

scheme, the traders are each primary violators of the Commission’s Anti-Manipulation Rule.   

 Brin’s and Connelly’s reliance248 on Stoneridge Investment Partners, LLC v. Scientific-

Atlanta, Inc.249 and Janus Capital Group, Inc. v. First Derivative Traders250 is also misplaced.  

As Brin and Connelly admit,251 those cases decided questions specific to “misrepresentation” 

violations under SEC Rule 10b-5(b), and not the “scheme” and “fraud” provisions under SEC 

Rule 10b-5(a) and (c) which mirror the 1c.2 language at issue in this case.  Moreover, those cases 

were decided not in the context of government enforcement actions but, rather, in the context of 

the “narrow scope” of “the implied private right of action” for which a plaintiff must prove 

reliance.252  These cases are irrelevant to the facts and legal principles in this investigation as 

reliance is not an element of the Anti-Manipulation Rule.253  

In Stoneridge, the Court held that in a private cause of action for alleged misstatements, 

private plaintiffs must have relied on such misstatements because “[r]eliance by the plaintiff 

upon the defendant’s deceptive acts is an essential element of the [Section] 10(b) private cause of 

action[,]” and that allegations of a scheme would not obviate the requirement that private 

                                              
248 Brin Answer at 43-44; Connelly Answer at 57-58. 
249 Stoneridge Inv. Partners, LLC v. Scientific-Atlanta, Inc., 552 U.S. 148 (2008). 
250 Janus Capital Group, Inc. v. First Derivative Traders, 131 S. Ct. 2296 (2011).   
251 Brin Answer at 44; Connelly Answer at 58. 
252 Janus, 131 S. Ct. at 2303.   
253 Order No. 670 at P 48. 
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plaintiffs must have relied upon the alleged misstatements.254  This is not a “misstatement” case 

nor is it a private action in which there is a “reliance” requirement.  Similarly, in Janus, the 

Court addressed a question again relating to a private cause of action for alleged 

misrepresentations rather than participation in a fraudulent scheme.  The Court considered 

whether an entity that was not the “maker” of a false statement could nonetheless be held liable 

for the false statement in a private action.255  The Court held that in a private action alleging 

misstatements, only the person or entity that “ultimately has authority”256 over the false 

statement can be held liable.  The question of what it means to “make” a false statement under 

SEC Rule 10b-5(b) is distinct and inapplicable to whether Barclays and its individual traders, 

each with individual knowledge, committed actions in furtherance of a joint manipulative 

uneconomic trading scheme under 1c.2(a)(1) and (3). 

 Courts have recognized that those who participate in fraudulent schemes under SEC Rule 

10b-5 by knowingly committing manipulative acts in furtherance of the schemes are primary 

violators.257  In Cooper v. Pickett, the Ninth Circuit summarily rejected defendants’ attempt to 

use Central Bank to avoid liability for participating in a fraudulent scheme, noting that the 

complaint “does not allege a conspiracy . . . as a separate cause of action,” but “[i]nstead … 

alleges a ‘scheme’ in which [the defendants] participated, tracking the language of [SEC] Rule 

10b-5(a), which makes it unlawful for any person ‘[t]o employ any device, scheme, or artifice to 

                                              
254 Stoneridge, 552 U.S. at 158-60.   
255 Janus, 131 S. Ct. at 2303.   
256 Id. 
257 See, e.g., SEC v. U.S. Envtl., Inc., 155 F.3d 107, 111 (2d Cir. 1998) (“We have noted 

further that a primary violator is one who ‘participated in the fraudulent scheme’ or other activity 
proscribed by the securities laws”) (quoting SEC v. First Jersey Secs., Inc., 101 F.3d 1450, 1471 
(2d Cir. 1996), cert. denied, 118 S. Ct. 57 (1997)). 
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defraud.’”258  The court held that “Central Bank does not preclude liability based on allegations 

that a group of defendants acted together to violate the securities laws, as long as each defendant 

committed a manipulative or deceptive act in furtherance of the scheme.”259 

 Similarly, in SEC v. U.S. Environmental., Inc., the Second Circuit considered whether a 

trader could be a primary violator of Securities Exchange Act Section 10(b) for “following a 

stock promoter’s directions to execute stock trades that [the trader] knew, or was reckless in not 

knowing, were manipulative, even if [the trader] did not share the promoter’s specific overall 

purpose to manipulate the market for that stock.”260  The court rejected the argument that a trader 

who executed trades in furtherance of a manipulative scheme could be considered an “aider and 

abettor” rather than a “primary violator”: 

It is plain to us that the complaint alleged [the trader] to be a primary violator.  
[The trader] “participated in the fraudulent scheme,” [] i.e., the manipulation of 
[the] stock, by effecting the very buy and sell orders that artificially manipulated 
[the] stock price upward.  Indeed, if the trader who executes manipulative buy and 
sell orders is not a primary violator, it is difficult to imagine who would remain 
liable after Central Bank.261 

The individual traders’ participation in the fraudulent scheme renders each a primary violator of 

the Commission’s Anti-Manipulation Rule.262 

                                              
258 Cooper v. Picket, 137 F.3d 616, 624 (9th Cir. 1997). 
259 Id. at 625. 
260 U.S. Envtl., Inc., 155 F.3d at 108. 
261 Id. at 112 (internal citation omitted).  See also In re Global Crossing, Ltd. Securities 

Litig., 322 F. Supp. 2d 319, 335 (S.D.N.Y. 2004) (“It is apparent from Rule 10b-5’s language 
and the case law interpreting it that a cause of action exists . . . for behavior that constitutes 
participation in a fraudulent scheme, even absent a fraudulent statement by the defendant.”) 

262 In their Answers, Brin and Connelly attempt to “distinguish” these cases by arguing, 
essentially, that the cases do not apply because they are each innocent.  See Brin Response at 41 
(purporting to distinguish Cooper and U.S. Environmental on the grounds that “there is no 
evidence that Mr. Brin committed acts with the requisite scienter that, taken by themselves could 
be a violation, that he agreed to participate in any scheme, or that he otherwise participated in 
any alleged scheme by executing manipulative trades in furtherance of such a scheme”); 
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Brin and Connelly also assert that the “intra-corporate conspiracy doctrine” renders them 

immune from liability pursuant to a “conspiracy theory.”263  As discussed above, each of the 

individual traders is a primary violator of the Commission’s Anti-Manipulation Rule because of 

their direct participation in a fraudulent manipulative scheme.  Thus, liability is not based simply 

on civil conspiracy, but rather of primary liability.264   

B. The Individual Traders Coordinated the Three-Part Manipulative Scheme 

Barclays and its individual traders argue that no evidence of a joint scheme exists.265  But 

the Report presents ample direct evidence of a coordinated joint scheme.  The following were 

included in the Report as some of the examples of coordination of the three-part manipulation by 

the individual traders:  

 Brin and Smith discussing coordinating their trading in December 2006 in NP and 
SP light,266  

                                                                                                                                                  
Connelly Response at 55 (same argument for Connelly).  Brin’s and Connelly’s reasoning that 
cases regarding scheme liability do not apply because there was no scheme is circular at best and 
reveals the fundamental weaknesses of their legal position. 

263 Brin Answer at 45-46; Connelly Answer at 59-60. 
264 Despite Brin and Connelly’s argument, the intra-corporate conspiracy doctrine does 

not apply.  The Supreme Court stated in Cedric Kushner Promotions, Ltd. v. King, 533 U.S. 158, 
166 (2001) that the intra-corporate conspiracy doctrine “turns on specific antitrust objectives,” 
and courts have been reluctant to apply the doctrine outside the antitrust context.  For example, 
the courts have rejected application of the intra-corporate conspiracy doctrine to civil Racketeer 
Influence and Corrupt Organizations Act (RICO) claims, including civil RICO claims in which 
an underlying predicate act was a violation of SEC Rule 10b-5.  See id at 163 (holding that intra-
corporate conspiracy doctrine was inapplicable to RICO claim involving a closely held 
corporation and that the sole shareholder and company were distinct legal entities under RICO); 
Webster v. Omnitrition, Int’l, Inc., 79 F.3d 776, 787 (9th Cir. 1996) (rejecting application of 
intra-corporate conspiracy doctrine where predicate act was 10b-5 violation).  Indeed, staff is not 
aware of any cases – and none of the individual traders has cited any – in which a court has 
applied the intra-corporate conspiracy doctrine to alleged primary violators of SEC Rule 10b-5. 

265 E.g., Barclays Answer at 22; Brin Response at 47; Connelly Response at 3, 36, 42, 50-
51, 61; Levine Response at 31, 32; Smith Response at 27, 28. 

266 Report at 41. 
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 Levine e-mailing the entire West power desk with a request to move indices to 
benefit her documented position in the SP/PV spread,267  

 Smith and Brin discussing Smith’s “prop[ping] up the palo index” in November 
2006,268  

 Brin and Smith discussing Levine’s request for assistance in the March 2007 
MIDC light index to “prop it up,”269 because Levine “didnt [sic] want daily loss 
trading midc [off-peak] in her book so wanted us to trade it.”270   

The three cash traders also now all disclaim knowledge of Barclays’ financial swap 

positions271 despite testimony that they each knew what the others were doing.  Brin, for 

example, now claims that “though Mr. Brin was responsible for reviewing others’ books with 

swaps in them he did not ‘ever have total knowledge of what the entire swap is’”272 presumably 

because he did not review Connelly’s non-linear option positions.273  But as Brin stated in his 

testimony, “[m]ost people knew what everyone’s position was.  It was all talked about.  It was all 

discussed.”274  Brin also testified that he was aware of Connelly’s positions because it was part 

of his responsibility before August 2007 to aggregate Connelly’s positions each morning.275  And 

he testified that the cash traders would discuss Connelly’s physical positions in the morning 

                                              
267 Id. at 50-51. 
268 Id. at 40. 
269 Id. at 44-45. 
270 Id. at 46. 
271 Brin Answer at 11-12; Levine Answer at 30 (“The discussions did not involve any 

discussion of Barclays’ swap position, nor is there any evidence to the contrary.”); Smith Answer 
at 18 (Smith’s IMs “do not demonstrate any knowledge of key relevant information like 
Barclays’ financial swap positions”). 

272 Brin Answer at 11-12. 
273 See Brin Test. at 335:16-21 (explaining that he did not review non-linear options 

positions).   
274 Id. at 62:3-4.   
275 Brin Test. at 59:3-11. 
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discussions.276  Brin’s and the other cash traders’ current claims of ignorance of Connelly’s 

financial swap positions cannot be reconciled with Brin’s actual testimony.   

While largely ignoring the direct evidence of coordination, the individual traders also 

raise the following four arguments against the existence of a joint scheme:  (1) the morning 

discussion amongst the cash traders does not establish coordination;277 (2) the trading floor is not 

a “closeted or secluded environment” conducive to executing a manipulative scheme;278 (3) the 

traders often disagreed with each other and hence were not coordinating;279  and (4) the trading 

data demonstrates a lack of coordination.280 

The individual traders argue that the Report281 misconstrued their testimony regarding the 

morning discussion amongst the cash traders to show coordination of the cash trading.  

According to them, “the actual testimony is that as to [dailies trading] the discussions focused on 

how the desk would ensure that the physical positions for the day were flattened.”282  What the 

individual traders ignore is it was this very flattening of the built physical positions through 

trading dailies to benefit Barclays’ financial swaps that lies at the heart of the manipulative 

scheme.283   

                                              
276 Id. at 69:6-18. 
277 Brin Answer at 13-14; Connelly Answer at 50-51; Levine Answer at 29-30; Smith 

Answer at 27. 
278 Brin Answer at 12; Connelly Answer at 49. 
279 Brin Answer at 13, 24; Connelly Answer at 50; Levine Answer at 31-32. 
280 Brin Answer at 24-26; Connelly Answer at 6; Levine Answer at 4-7; Smith Answer at 

5-6. 
281 See Report at 21-22. 
282 Brin Answer at 14; Connelly Answer at 50. 
283 Report at 23-28. 
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Similarly, the individual traders claim that there must not have been coordination because 

the trading desk was “far from the closeted or secluded environment [s]taff might suggest,” and 

that, to the contrary, other traders and compliance officers were in close proximity.284   Staff has 

not suggested that the trading floor was a “closeted or secluded environment.”  Rather, the 

trading floor was an open space, divided into desks for different commodities with lots of 

activity and, most importantly, a setting sufficient to carry out the manipulative scheme.  

Although the scheme executed by Barclays required repetitive uneconomic trading, the 

mechanics of the scheme were not complex.  It required setting up opposite financial swap and 

physical positions and flattening the physical position each day.  The only coordination decisions 

that the traders needed to make on a repetitive basis were who would build the physical positions 

and who would flatten them at various locations.  As discussed above, the individual traders 

admit that they discussed flattening during the morning discussions.  When necessary, the traders 

could coordinate other details verbally or through written communications.285  Moreover, 

contrary to the individual traders’ claims, compliance was not “steps away”286 or in “close 

proximity”287 but rather was approximately fifty to sixty feet from the West power desk.288  

Compliance’s visits to the West power desk were “infrequent” and occurred only when it needed 

to discuss something.289 

                                              
284 Connelly Answer at 49.  See also Brin Answer at 12; Levine Answer at 30-31. 
285 See Report at 38-53. 
286 Brin Answer at 14; Connelly Answer at 50. 
287 Brin Answer at 12; Connelly Answer at 49; Levine Answer at 30. 
288 Brin Test. at 103:1-3 (compliance “is within 20 yards, like two rows over”); Connelly 

Test at 114:19-15:4 (“I can tell you they were approximately 50 feet away from that desk.”).   
289 Brin Test. at 103:3-12. 
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The individual traders also argue that certain communications showing them disagreeing 

or complaining about one another demonstrate that they were not coordinating their actions.290  

Staff has not asserted that the individual traders coordinated every activity on the desk or even all 

their trading.  Rather, staff contends that the individual traders coordinated a scheme in the 

alleged manipulation months to build physical positions (usually through index) opposite to 

Barclays’ financial swaps and to liquidate those built physical positions in the cash markets to 

benefit Barclays’ financial swap positions.  Therefore, the traders’ protestations that they 

sometimes disagreed about fundamentals is irrelevant.  The traders also refer to communications 

that show them complaining about each other to show that “the group disagreed about trading 

strategies.”291  The fact that a group of people who worked in very close quarters had occasional 

disagreements is unremarkable and does not contradict the evidence that they participated in a 

joint manipulative scheme demonstrated by other communications and the trading data.  

Similarly, Brin argues that his communications with Smith regarding Levine’s request for 

assistance in propping up the MIDC off-peak daily index settlements in March 2007 are “NOT 

the statements of traders engaged with Ms. Levine in some coordinated plan to do anything.”292  

Although Brin and Smith may have been unwilling to help Levine by taking the “daily loss” 

necessary to “prop it up” on this occasion, the communications demonstrate that this 

manipulative scheme was common knowledge on, and a common purpose of, the desk.293 

                                              
290 Brin Answer at 13; Connelly Answer at 50; Levine Answer at 31-32. 
291 Connelly Answer at 50.  See also Levine Answer at 31-32; Smith Answer at 27-28. 
292 Brin Answer at 24.   
293 Levine argues that it would be “unfair to infer Ms. Levine’s intent from discussions to 

which she was not a party.”  Levine Answer at 28.  It is not unfair to take Brin’s and Smith’s 
statements of Levine’s request at face value because Levine’s other communications demonstrate 
that she was aware of the joint manipulative scheme and performed actions in furtherance of it.  
Indeed, under the Fed. R. of Evid., which would apply in federal district court, statements of 
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Finally, the individual traders claim that the trading data is inconsistent with staff’s 

conclusion of coordination.294  However, the traders focus on their own cash trading rather than 

the entire three-part scheme which was executed collectively:  (1) building financial swap 

positions that would benefit from manipulation, (2) building physical positions (usually through 

physical index) opposite to those financial swaps, and (3) engaging in cash trading to flatten 

those built physical positions in the direction of the benefiting financial swaps.  Staff has not 

claimed that during alleged manipulation months each of the individual traders individually built 

the physical positions, flattened them, and held benefitting swap positions.   

Most of the financial swap positions were held by Connelly295 who also admits that he 

frequently established the longer-dated physical positions that the cash traders flattened on a 

                                                                                                                                                  
coconspirators are admissible against other coconspirators. Fed. R. Evid. 801(d)(2)(E).  Levine 
also argues these communications show that she was “not ‘prop[ping] it up.’”  Levine Answer at 
28.  As discussed in the Report at 25-26, Levine was indeed trading to prop up the MIDC off-
peak index.  On March 20, 2007, Levine’s accumulating losses from a second quarter SP/MIDC 
off-peak spread position were so great that she was “stopped out,” a process by which the 
position is closed to avoid additional losses.  See Levine Test. at 285:10-286:1.  Therefore, it is 
unsurprising that she requested additional help from Brin and Smith to “prop up” the index 
because “she didnt [sic] want daily loss trading midc [off-peak] in her book so wanted us to trade 
it.”  IM between R. Smith and D. Brin, Mar. 22, 2007, BARC0637014-15.  Levine also notes 
that she did not have a net addition to her financial position on March 20, 2007 in MIDC off-
peak as staff states in the Report at 25-26.  Levine Answer at 18-19.  Upon further analysis, staff 
has determined that Levine’s net financial position did not change on this day as her long BOM 
financial swap addition was offset by a short fixed-price BOM term physical position.  This does 
not change staff’s conclusion as to whether Levine manipulated this month as staff has 
determined that the financial position for MIDC off-peak on March 20, 2007 was actually larger 
at 175 MW/h rather than 100 MW/h (although subsequently reduced to 100 MW/h as of flow 
date March 23, 2007).  Thus, the financial position was in fact larger than indicated in the 
Report.  Moreover, her short fixed-price BOM term physical position entered into on March 20, 
2007 constituted an additional built physical position that allowed her to trade dailies in the 
direction of Barclays’ long financial swap position. 

294 Brin Answer at 24-27; Connelly Answer at 6; Levine Answer at 4-7; Smith Answer at 
5-6. 

295 See Report at 53. 
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daily basis.296  Moreover, in many instances, the same individual trader did not establish the 

index position and also flatten it.  For example, in February 2007, Smith, seemingly acting in 

response to Levine’s request to “keep the PV index up and the SP daily index down,”297 reversed 

Barclays’ physical position in SP peak electricity from short to long to enable Barclays to trade 

in the direction of its short financial swap position.298  After Smith established the long SP 

physical position, Dhabliwala and Smith flattened that position by selling dailies to push down 

the SP built daily index.299   

For March 2007, Smith built a long SP peak index position, and at the same time, Brin 

built a short MIDC peak index position.300  Connelly, Smith, and Brin flattened both physical 

positions by trading dailies in the direction of Connelly’s long MIDC and Connelly’s and Brin’s 

short SP financial swap positions.301  Connelly established approximately 68% of the benefitting 

MIDC peak and about 37% of the benefitting SP peak financial swap positions and Levine 

established 17% of both positions.302  Brin attacks staff for accusing him of manipulating SP 

peak cash trading in March 2007 when he did not “materially” trade dailies.303  While Brin was 

largely not trading SP dailies this month, he assembled about 29% of the benefitting SP peak 

financial swap position and was helping Smith assemble the SP peak physical position at index 

                                              
296 Connelly Answer at 11 (Connelly was “certainly responsible for establishing (prior to 

each of [s]taff’s alleged manipulation periods) many of the longer dated index or physical 
positions that would be liquidated in the near term by the junior traders.”).  

297 Report at 21, 51-52; E-mail from K. Levine to M. Gerome, S. Connelly, R. Smith, M. 
Dhabliwala, and D. Brin, Jan. 31, 2007, BARC0472014. 

298 Report at 21. 
299 Id. at 51. 
300 Barclays Trading Data. 
301 Id. 
302 Id. 
303 Brin Answer at 24-25. 
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that Barclays was flattening to move the daily indices in the direction that benefitted its financial 

swap positions.304  Brin labels this inconvenient fact “makeweight,”305 but this label does nothing 

to refute staff’s demonstration of Brin and Smith coordinating the different moving parts of 

Barclays’ manipulative scheme. 

Similar to the cash traders’ arguments about how they did not personally engage in all 

three-pieces of the scheme regularly, Connelly claims he was not a cash trader at all and that 

because this investigation involves manipulative cash trading, “his conduct simply does not fit 

into [s]taff’s theory of a violation.”306  He then points out that he did not trade dailies much in 

months where staff accuses him of manipulation.307  Connelly’s argument ignores the facts that 

he held the vast majority of financial swaps that benefited from Barclays’ manipulative scheme, 

established physical index and term positions to be flattened by others in the direction of his 

financial swaps, and demonstrated direct knowledge and involvement in the scheme through his 

communications.308  Connelly’s focus on only the cash trading aspect of the scheme cannot 

shield him from liability for his participation in the three-part scheme. 

The trading data shows how the various traders coordinated the three pieces of the 

scheme:  (1) establishing financial swap positions, (2) building physical positions opposite to 

those financial swaps, and (3) flattening the built physical positions in the cash market to move 

the daily indices to benefit the financial swap positions.  When one looks at the three pieces of 

the scheme for an entire month, one can see how the individual traders coordinated.  For 

                                              
304 Report at 20-21. 
305 Brin Answer at 25. 
306 Connelly Answer at 6. 
307 Id. at 29-33. 
308 Report at 53-59. 
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example, in April 2007 MIDC off-peak trading, Levine established 77% of the built short 

physical position and did almost half of all the buying of MIDC off-peak in the dailies with 

Connelly flattening the other half of the built physical position.  Levine, Connelly, and Brin 

established approximately 27%, 21%, and 10%, respectively, of the benefitting financial swap 

position.   

Similarly, for June 2007 NP peak trading, Brin established about 56% of the built 

physical position and did almost all of the cash trading necessary to flatten Barclays’ entire short 

built physical position while Connelly established the financial swap position benefitting from 

that cash trading.309  July 2007 PV peak shows a similar pattern.  Levine and Brin established 

approximately 64% and 16%, respectively, of the built physical position while Brin did almost 

all the cash trading to flatten that position.310  Connelly, Brin, and Levine established 

approximately 47%, 20%, and 16%, respectively, of the benefitting financial swap position.311 

Finally, as discussed in the Report,312 the movement of cash trading losses into 

Connelly’s trading books demonstrates the coordination of the cash trading with Connelly’s 

financial swap positions that benefited from the cash trading.  In the alleged manipulation 

months, the cash traders moved approximately $1.45 million of cash trading losses from their 

trading books to Connelly’s books.313  The cash traders testified they would not have traded in 

Connelly’s books without his consent and that they would discuss movement of P&L into 

                                              
309 Barclays Trading Data. 
310 Id. 
311 Id. 
312 Report at 59. 
313 Id. 
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Connelly’s books with Connelly.314  Connelly’s willingness to move certain cash trading losses 

into his books strongly suggests that Connelly viewed cash trading losses as a necessary part of a 

coordinated strategy to benefit his financial swap positions.  Despite Barclays and its individual 

traders insisting otherwise, the Report presents substantial evidence of a coordinated joint 

scheme in which Brin, Connelly, Levine and Smith participated. 

VIII. BARCLAYS’ ABSTRACT ECONOMIC ARGUMENTS REGARDING MARKET 
POWER ARE UNSUPPORTED AND CONTRADICTED BY THE FACTS 

Barclays argues that it “showed that, because it had no generation or load, it did not 

possess market power and could not therefore move prices away from fundamental supply and 

demand conditions[]. . . and could not have caused [] any supply/demand mismatch in the 

markets that would artificially affect prices.”315  Barclays criticizes staff for “never address[ing] 

this fundamental issue.”316  Simply asserting that an economic theory with no connection to the 

underlying facts is true does not “show” anything.  Barclays’ Answer offers no evidence to 

support its argument that only those who control generation or load can affect prices.  The prior 

responses offered by Barclays similarly offer no support for this statement but rather cite a single 

antitrust book and insist that it is “unaware of any analysis by the [s]taff that counters this basic 

fact about how markets work.”317   

A demonstration of market power is not an element of a 1c.2 violation.318  Nor does staff 

have to prove artificial price.319  Moreover, Barclays’ reliance upon antitrust law principles 

                                              
314 Brin Test. at 374:12-375:17; Smith Test. at 389:20-22, 393:19-21. 
315 Barclays Answer at 20. 
316 Id. 
317 Barclays Aug. 29, 2011 Response at 18.   
318 See Order No. 670 at P 49. 
319See infra at 69-71. 
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regarding setting of monopoly prices through market power seeks to avoid the actual conduct at 

issue – the willingness to suffer losses to further an external purpose.  Market power relates to an 

entity’s ability to extract monopoly profits in a single market by withholding the quantity 

supplied to increase price320 – the exact opposite of Barclays’ loss-generating cash trading which 

seeks to increase the quantity traded in the cash market by trading at a loss for the external 

purpose of benefiting its financial swap positions.  In any event, despite Barclays’ claim that it 

can have no effect on market prices, staff’s preliminary econometric model estimates that 

Barclays’ cash-against-index trading distorted market outcomes by $139.3 million.321     

Staff notes that Barclays’ individual traders, who traded electricity for a living, certainly 

did not share Barclays’ current view that it could not affect price.  The individual traders 

repeatedly discuss how their transactions “prop up,”322 “crap on,”323 and “fuck[] with,”324 prices.  

Moreover, they celebrated the success of those trades:  “I was trying to prop up the palo index.  I 

think it worked well too[;]”325 “how far did you move the index / not too far … shoulda [sic] 

started earlier, but my goal was to keep the sp/palo tighter / its trading way in now[;]”326 and 

“didn’t want the [holiday package] to settle higher than the BOM marks … that was pretty low 

                                              
320 E.g., Eastman Kodak Co. v. Image Technical Servcs., Inc., 504 U.S. 451, 479 (1992); 

Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 235 (1993); United 
States v. Microsoft Corp., 253 F.3d 34, 57 (D.C. Cir. 2001). 

321 Report at 62-63. 
322 IM between D. Brin and R. Smith, Nov. 9, 2006, BARC0633705-06; IM between D. 

Brin and R. Smith, Mar. 21, 2007, BARC0636944-45.   
323 IM between R. Smith and D. Brin, Dec. 7, 2006, BARC0634600-01. 
324 IM between R. Smith and M. Gerome, Nov. 3, 2006, BARC0260014-15. 
325 IM between D. Brin and R. Smith, Nov. 9, 2006, BARC0633705-06 (emphasis 

added). 
326 IM between R. Smith and M. Gerome, Nov. 3, 2006, BARC0260014-15 (emphasis 

added). 
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for a [holiday package] though.”327  Brin put it best by saying “im [sic] doing phys[ical] so i am 

trying to drive price in fin[ancial] direction.”328   Barclays’ unsupported, abstract assertions 

“about how markets work” cannot refute the hard evidence in this investigation that Barclays’ 

traders entered into trades to move prices and celebrated their success.   

IX. BARCLAYS’ PROPOSED ECONOMIC THEORY AND CALCULATION FOR 
DETERMINING WHETHER FINANCIAL SWAP POSITIONS WOULD 
BENEFIT FROM MANIPULATION ARE FACTUALLY WRONG, LEGALLY 
IRRELEVANT, AND INCONSISTENT WITH HOW THE MARKETS 
ACTUALLY FUNCTION 

Barclays and its individual traders posit an economic theory and calculation by which 

they argue that only if Barclays had sufficient “ex ante leverage” could its loss-generating cash 

trading be profitable.329  However, the Report demonstrates that Barclays’ three-part 

manipulative scheme was profitable on the whole when its financial swap positions are 

considered.  The self-serving “ex ante leverage” theory and calculation, invented by Barclays, 

are not only contrary to the applicable law but reflect a fundamental misunderstanding of how 

the relevant markets function.  

A. Staff Has Already Shown that the Manipulation’s Profits for Barclays’ 
Financial Swaps Exceeded its Losses from its Cash Trading 

Barclays argues repeatedly that its “analyses showed that in 81 percent of the trading 

sessions, Barclays’ traders could not reasonably expect, going into any given trading day, that 

they would profit by raising or lowering the ICE index to enhance the value of their financial 

                                              
327 IM between C. Crowell and R. Smith, Dec. 21, 2006, BARC0261803-06 (emphasis 

added). 
328 IM between D. Brin and C. Crowell, Nov. 30, 2006, BARC0634367-69 (emphasis 

added). 
329 Barclays Aug. 29, 2011 Response at 12-14.  See also Barclays Answer at 17-18. 

20130128-5266 FERC PDF (Unofficial) 1/28/2013 4:40:51 PM



69 
 

basis swaps to derive an overall profit.”330  As Barclays sums up its argument, “staff fails to 

answer this simple question:  Why would Barclays risk a dollar to earn back only 90 cents or 

less?”331  Staff has already demonstrated that Barclays’ three-part scheme produced $4.1 million 

in losses to its cash trading but estimated gains to its financial swap positions of $34.9 million.332  

Each dollar lost in cash trading produced an estimated gain of $8.51 in its financial swap 

positions ($34.9 million / $4.1 million) – far more than “$.90 cents or less” that Barclays 

alleges.333  Staff also notes that the preliminary econometric model referred to in its Report does 

not include any of Barclays’ trading at PV,334 which accounts for seventeen of the alleged 

manipulation months, so that estimate is likely on the low side.  

B. Barclays’ Demand that Staff Show an Artificial Price is Inconsistent with the 
Law 

Barclays and its individual traders repeatedly assert that “[t]here is no evidence that 

Barclays’ trades had any material effect on market prices.”335  This is essentially a request that 

staff demonstrate that Barclays’ cash trades resulted in an artificial price – an element of proof 

                                              
330 Barclays Answer at 17-18 (footnote omitted). 
331 Id. at 4. 
332 Report at 32, 63. 
333 Barclays makes much out of staff’s refusal to produce its preliminary econometric 

model, calling it a “black box,” and referring to staff’s figures as “overstated.”  Barclays Answer 
at 2, 8-9.  As staff has consistently explained to Barclays, the Order to Show Cause process does 
not entitle Barclays to conduct discovery, particularly of internal staff analysts.  If the 
Commission determines to send this matter to federal court, staff may choose to offer 
calculations from testifying experts into evidence, and Barclays and the individual traders will 
have the opportunity to conduct appropriate discovery.   

334 See Report at 63 n.235. 
335 Barclays Answer at 19.  See also Smith Answer at 15 (“[s]taff fails to demonstrate 

how Mr. Smith’s actual trading caused false or artificial market prices inconsistent with supply 
and demand”); Levine Answer at 6-7, 11.   
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under a prior version of the Commodities Exchange Act’s manipulation authority336 but not 

required under the FPA.  Although Barclays’ claim that staff has not shown that it moved prices 

is wrong, Barclays’ position suffers from the additional flaw that it insists on staff making a 

showing that is not legally required.  

The Commission made clear in Hunter that “[t]he existence of an artificial price is not an 

element of a claim under § 4A of the Natural Gas Act or the Anti-Manipulation Rule (nor under 

§ 10(b) of the Exchange Act, upon which § 4A was modeled).”337  Rather than showing artificial 

price, staff must show a device, scheme, or artifice to defraud with requisite scienter in 

connection with a jurisdictional transaction.338  Staff has demonstrated that Barclays and its 

individual traders, acting with scienter, engaged in a three-part scheme to build physical 

positions in the opposite direction of Barclays’ financial swaps to enable Barclays to trade dailies 

uneconomically to benefit its financial swap positions. 

The fact that Barclays entered into uneconomic cash transactions that were included in 

the ICE daily settlements demonstrates that Barclays impacted the daily indices.  Similarly, 

Barclays’ correlation analysis between Barclays’ ICE cash trading and the resulting daily index 

settlements339 misses the point.  Staff does not need to show causation of an artificial price any 

                                              
336 See Prohibition on the Employment, or Attempted Employment, of Manipulative and 

Deceptive Devices and Prohibition on Price Manipulation, 76 Fed. Reg. 41398 (July 14, 2011) 
(codified at 17 C.F.R. § 180 (2012)). 

337 Hunter, 135 FERC ¶ 61,054 at P 54 (citing Order No. 670 at P 48-54; SEC v. 
Tambone, 550 F.3d 106, 130 (1st Cir. 2008); Berko v. SEC, 316 F.2d 137, 143 (2d Cir. 1963)).  
See also Hunter, 137 FERC ¶ 61,146 at P 15 (citing Chemetron Corp. v. Bus. Funds, Inc., 718 
F.2d 725, 728 (5th Cir. 1983); GFL Advantage Fund, 272 F.3d at 206 n.6; In re Blech Sec. Litig., 
928 F. Supp. 1279, 1298 (S.D.N.Y. 1996)).  Although Hunter applied § 4A of the Natural Gas 
Act rather than § 222 of the FPA and the gas provision of the Anti-Manipulation Rule rather than 
the electricity provision, the same legal principles regarding artificial price apply here. 

338 18 C.F.R. § 1c.2 (2012).   
339 Barclays Answer at 19. 
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more than it needs to show an artificial price.  The Commission specifically found in Hunter that 

“trad[ing] at the prevailing prices is not a component of the inquiry under the Anti-Manipulation 

Rule” and manipulative trading can move “prevailing price[s].”340   

Staff created a preliminary econometric model to calculate the disgorgement amount in 

this investigation, but the Anti-Manipulation Rule does not require this showing for staff to 

succeed in establishing liability.  If staff seeks to show an artificial price for disgorgement 

purposes or for other litigation purposes, it could use a number of different methods because 

“[a]n artificial price is simply one that is not produced by the normal forces of supply and 

demand.”341 

C. Barclays’ Proposed Test for Determining Artificial Price is Inconsistent with 
How the Markets Actually Function 

Even if Barclays’ argument were not factually wrong and legally irrelevant, the test it has 

created for determining whether the gains to its financial swap positions outweigh the losses 

from its cash trading ignores how the relevant markets actually function.  In Barclays’ world, the 

manipulation alleged by staff is impossible unless a proper “ex ante leverage” ratio between cash 

trading volumes and volumes of positions settling against the index exist such that “the total 

quantity of the physical and financial positions that settle against the index are large enough to 

                                              
340 Hunter, 135 FERC ¶ 61,054 at P 57.  See In re DiPlacido, 2008 WL 4831204, at *31 

(rejecting the argument that a trader did not cause a low artificial price because he did not trade 
at the low price of the day and his trades were on average above the settlement price and hence 
caused the settlement price to rise). 

341 Hunter, 137 FERC ¶ 61,146 at P 18 (quoting Hunter, 135 FERC ¶ 61,054 at P 56 n.86 
(citing Frey v. CFTC, 931 F.2d 1171, 1175 (7th Cir. 1991) (an artificial price is “a price 
determined by forces other than supply and demand”); Cargill, Inc. v. Hardin, 452 F.2d 1154, 
1163 (8th Cir. 1971) (same); United States v. Russo, 74 F.3d 1383, 1395 (2d Cir. 1996) 
(upholding jury instruction defining artificial price as one other than “the investment value of the 
stock as determined by available information and market forces”))). 
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gain more from a price change than the trading losses incurred in attempting to cause the price 

change.”342   

Barclays’ means of calculating the “price change” of its trading differs significantly from 

staff’s – Barclays in essence removes its cash trades from the index, pretending they never 

happened, and recalculates the index without Barclays’ cash trading volumes.343  The individual 

traders use the “ex ante leverage” theory to argue repeatedly that their trading could not have 

been manipulative.344  Barclays’ calculation and theory contain four fatal assumptions that do not 

comport with the relevant markets’ actual functioning:  (1) Barclays wrongly assumes that its 

cash trading has no impact on other market participants; (2) it treats the supply or demand 

satisfied by its cash trading as having never existed; (3) it wrongly treats low and high price risks 

as interchangeable; and (4) the calculation produces the result of no “ex ante leverage” despite 

Barclays’ and its individual traders’ admissions that the benefitting positions were multiples of 

the cash trading. 

First, Barclays assumes that its bids, offers, and consummated transactions have no 

influence on other market participants.  Trades that occur on an open platform like ICE are tied 

to each other because any price and volume bid, offered, or resulting in a consummated 

transaction sends information to which other market participants react.  Connelly acknowledged 

                                              
342 Barclays Aug. 29, 2011 Response at 12. 
343 Barclays’ actual math is a bit more complex, but staff will not address the mechanics 

of Barclays’ math or its posited difference between ex post and ex ante leverage as the 
differences are immaterial to staff’s critique given the significant conceptual flaws in Barclays’ 
argument.  Barclays’ separate claim that “[t]here is no evidence that Barclays’ trades had any 
material effect on market prices” because “without Barclays’ trades, the ICE index would have 
been only 0.18% (0.0018) lower in the alleged manipulation months” (Barclays Answer at 19) 
relies on the same flawed premise as its “ex ante leverage” argument that Barclays’ impact on 
prices can be calculated merely by taking its cash trades out of the index.  

344 Brin Answer at 3, 15-17, 25, 28-30; Connelly Answer at 15, 29-33; Levine Answer at 
14. 
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this point in his testimony:  “the dynamics of position taking changed . . . minute-by-minute, and 

it would depend on the fundamental circumstances, ultimately, psychological circumstances 

driving the decision-making at the time.”345  The ability of Barclays to impact the psychology of 

others, particularly speculators, is heightened by the fact that cash trading occurs in a narrow 

window of an hour to an hour and a half and goes to delivery the following day.346  Moreover, 

trading must occur within the bid-offer spread prevailing on ICE.347  A manipulative trader can 

exploit this feature by setting the highest bid or lowest offer and force other participants who 

need to flatten positions to trade around that level while the bid or offer is active, a strategy 

which can aggravate the psychological impact of the narrow period of trading.   

Second, Barclays’ calculation, which simply removes Barclays’ cash trades from the 

index, treats the supply or demand that Barclays’ cash trading satisfied as having never existed.  

If Barclays’ cash trading had not satisfied this supply or demand, all of it would not simply have 

disappeared as Barclays assumes.  Rather, the market would have included a substantial portion 

of that supply or demand that Barclays had met in setting the equilibrium price, a price which 

would be to the detriment of Barclays’ financial swaps.  Because Barclays’ cash trading did not 

occur in a vacuum, Barclays’ “ex ante leverage” calculation significantly understates the impact 

of Barclays’ cash trading on the underlying supply and demand fundamentals and hence on the 

resulting index settlements that dictated the value of Barclays’ financial swaps. 

Third, Barclays’ “ex ante leverage” calculation results in the offset of cash trading losses 

against financial swap gains and hence wrongly treats low and high price risks as 

interchangeable.  Although the total gains to financial swaps must outweigh the total losses from 

                                              
345 Connelly Test. at 266:12-13. 
346 See id. at 367:22-368:16, 386:14-387:8. 
347 See Barclays Aug. 29, 2011 Response at 16. 

20130128-5266 FERC PDF (Unofficial) 1/28/2013 4:40:51 PM



74 
 

cash-against-index trading for the scheme to be profitable, this does not mean that a $1 loss in 

cash trading is directly translatable to a $1 gain in financial swaps, or under Barclays’ “ex ante 

leverage” theory to $1 reduced by Barclays’ percentage of cash trading.  As staff explained in its 

Report,348 Barclays’ cash-against-index trading (which by definition produced the cash trading 

losses) contained a low P&L risk because the risk was merely the difference on a daily basis 

between the index settlement and the VWAP of Barclays’ cash trades.  In contrast, Barclays’ 

financial swap positions contained a high P&L risk because that risk was not constrained to 

merely the difference between Barclays’ trade prices and an average of the cash trades on that 

day.  The financial swaps received the index price as their value at settlement and hence benefit 

penny for penny from the ultimate index settlement.349  Connelly’s testimony350 and even his 

Answer to staff’s Report confirm that this is the case.351  Therefore, a $1 loss in cash-against-

                                              
348 Report at 34-35. 
349 Although staff has repeatedly explained that Barclays has failed to account for the 

markets’ actual structure in meetings and preliminary findings letters, and most recently in its 
Report, Barclays has continued to repeat its “ex ante leverage” theory.  In his most recent 
Answer, Connelly attempts to rebut staff’s point regarding the relative risks:  “Actual or likely 
comparative losses or gains on a day as to two instruments that are pricing out at the same time 
based on the same metrics, has nothing to do with the relative price risk between the 
instruments.”  Connelly Answer at 14.  Connelly is incorrect that the instruments are “based on 
the same metrics.”  They share a commonality in the index settlement, but the cash-against-index 
trading is measured merely as the difference between Barclays’ cash trades’ VWAP and the 
index while its financial swaps are simply given their value by the index settlement and subject 
in theory to unlimited price movement in either direction.   

350 Connelly Test. at 332:9-13, 386:14-19, 505:3-507:11, 696:7-15. 
351 See Connelly Answer at 3 (cash trading is a “small relative price risk –  and the 

‘losses’ in the [cash] trading were immaterial and unremarkable”), 13 (“While all trades had a 
profit motive, trading in the daily physical market had limited profit potential as well as limited 
risk of loss in part because the positions were largely put on at . . . index.”), 14 (“the relatively 
low risk of flattening physical positions (at index or otherwise) was part of [the cash traders’] 
daily fare”), 31 (“Again … there is very little price risk involved in physical trading”) (ellipses in 
original) (quoting Connelly Test. at 331:25-332:13).  See also Connelly Answer at 19 (“the risk 
of loss in [cash trading] was very low and the corresponding potential for profit was equally 
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index trading can translate into a much larger gain to Barclays’ financial swap positions settling 

against index.  Barclays’ willingness to engage in repeated, avoidable cash trading losses, and 

numerous documents explaining this scheme, demonstrate that this view is correct.  Staff’s 

preliminary econometric model, discussed above, estimates this effect by showing that Barclays’ 

financial swaps gained $8.51 for each $1 loss in trading cash against index. 

Fourth, one should also consider the practical implications of accepting Barclays’ and its 

individual traders’ claims that no “ex ante leverage” existed despite their admissions to having 

benefitting positions multiples of their cash trading.  In numerous instances, the individual 

traders point to their lack of “ex ante leverage” despite having benefitting positions a number of 

times larger than Barclays’ cash trading.  For example, Brin argues that Barclays’ 3 to 1 ratio for 

April 2007 PV peak trading was insufficient to make the scheme alleged by staff “work.”352  

Even more telling, Brin argues that Barclays’ 8 to 1 ratio for MIDC peak trading on May 27, 

2008 is insufficient and that Barclays’ would have needed a 10 to 1 ratio353 to have “ex ante 

leverage.”  Brin’s cash trading losses on this day were $88,068.354  Barclays’ and its individual 

traders’ claim that repeated, significant cash trading losses are benign even in the presence of 

much larger benefitting financial swap positions defies common sense.  Brin himself observed 

the relationship between financial and physical positions in explaining to his friend, “im [sic] 

                                                                                                                                                  
low”); Brin Answer at 10 (“trading in the physical market had limited profit potential as well as 
limited risk of loss . . .”).   

352 Brin Answer at 30. 
353 Id. at 28. 
354 Report at 29. 
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doing phys[ical] so i am trying to drive price in fin[ancial] direction” and that “oh yeah, [the 

financial] is much bigger on one side [than the physical].”355 

X. BARCLAYS’ AND ITS INDIVIDUAL TRADERS’ TESTS TO ASSERT THEY 
DID NOT MANIPULATE ARE NOT PROBATIVE 

Barclays and its individual traders invent a variety of statistical tests that purportedly 

prove its trading was not part of a manipulative scheme.  These tests are not responsive to any of 

staff’s conclusions regarding the three-part manipulative scheme.  

A. Barclays’ and Its Individual Traders’ Statistical Testing of the Trading Data 
Responds to Allegations that Staff Did Not Make 

Barclays and its individual traders put forward a number of statistical tests from which 

they conclude that manipulation did not occur:  (1) Barclays frequently acted as a market maker, 

rather than a price taker;356 (2) Barclays did not trade at illiquid times;357 and (3) Barclays both 

bought and sold on the same day.358  These arguments are nonresponsive to the three-part 

scheme and, in any event, do not preclude manipulation. 

Whether or not Barclays sold at its offer or purchased at its bid is irrelevant to 

determining whether manipulation occurred in this investigation, nor does whether one acted as a 

market maker constitute a proxy for determining whether behavior is “aggressive” as Barclays 

and the individual traders imply.  The individual traders also use any market making cash trading 

                                              
355 IM between D. Brin and C. Crowell, Nov. 30, 2006, BARC0634367-69.  See Brin 

Test. at 344:19-25 (discussing how the financial positions were much larger than the physical 
ones). 

356 Barclays Answer at 16-17; Barclays Aug. 29, 2011 Response at Appendix. E; Brin 
Answer at 17-19, 30; Connelly Answer at 27-28; Levine Answer at 2, 11, 14, 29; Smith Answer 
at 13, 17, 22.  

357 Barclays Answer at 17. 
358 Id. 
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as a defense to having manipulated on that day.359  In Barclays’ scheme, where it exhibited a 

willingness to trade dailies uneconomically (effectively giving money away), the fact that it 

could buy at its bid or sell at its offer with the market being willing to take Barclays’ free money 

is hardly a silver bullet to defeat a claim of manipulation.  Similarly, Barclays’ argument that its 

trading did not occur at illiquid times attacks an allegation staff has not made.  Because 

Barclays’ manipulative scheme resulted in it giving money away in the cash market while 

simultaneously attempting to influence others’ view of the underlying fundamentals, it is 

unsurprising that it traded when others were in the market.  Barclays’ and its individual traders’ 

arguments that they were market makers and traded at liquid times are not probative of whether 

they engaged in manipulation. 

Barclays’ and its individual traders’ purported demonstration that they “frequently both 

bought and sold day-ahead power contracts on the same day”360 and did not “trade in one 

direction only”361 also responds to an allegation staff did not make.  Staff’s Report, as well as the 

preliminary findings letters, fully acknowledged that staff was concerned with and calculated 

Barclays’ net ICE cash trading.362  The three-part scheme alleged by staff is that Barclays built 

physical positions opposite to its financial swaps and flattened those physical positions in the 

cash markets by buying or selling in the direction of its financial swaps, usually at a loss.  Staff 

has never alleged that every single cash transaction at Barclays even in the alleged manipulation 

months was done in furtherance of the manipulative scheme.  Barclays could have any number of 

                                              
359 Brin Answer at 17-19, 30; Connelly Answer at 27-28; Levine Answer at 14; Smith 

Answer at 13, 17, 22.   
360 Barclays Answer at 17. 
361 Id.  See also Brin Answer at 28; Connelly Answer at 32; Levine Answer at 5-7; Smith 

Answer at 5-6. 
362 Report 14-15. 
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reasons for engaging in buys and sells in the same day from day trading to servicing its actual 

clients.  As Connelly emphasizes,363 Barclays also had operations servicing clients and, in fact, 

employed extensive sales and marketing departments for that purpose.364   Barclays’ arguments 

concerning market-making, trading at more liquid times, and having not traded exclusively in 

one direction are irrelevant to what staff alleges – a three-part scheme where Barclays liquidated 

its built physical positions though its net cash trading on ICE in the direction of its financial 

swaps at a loss. 

B. The Presence of Off-ICE Transactions Does Not Defeat Manipulative Intent 
but Rather Suggests Manipulative Intent Based on Those Transactions’ 
Prices 

Barclays argues that “[i]f [staff’s] allegations were true, one would expect that Barclays 

would have maximized its trading on ICE[]”365 and claims that “the information submitted by 

Barclays to [staff] showed that, in 94 percent of the total trading sessions during the alleged 

manipulation periods, Barclays either did not have positions set up so that it could benefit from 

allegedly manipulating the ICE market prices [because Barclays lacked ex ante leverage] or had 

such positions but did not maximize the volumes it traded on ICE.”366  Similarly, the traders 

point to any off-ICE trading as refuting staff’s claim that they were manipulating.367 

This argument rests on the faulty premise that the mere fact that Barclays engaged in off-

ICE trading through brokers in the bilateral market demonstrates that Barclays did not 

manipulate because it could have transacted additional volumes on ICE.  The argument ignores a 

                                              
363 Connelly Answer at 9. 
364 Connelly Test. at 171:13-172:19. 
365 Barclays Answer at 17. 
366 Id. at 18. 
367 Brin Answer at 30-31; Levine Answer at 11, 15, 29; Smith Answer at 12-13. 
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number of reasons why Barclays would trade off-ICE in the broker market:  arrangement of 

credit sleeves for other parties, client deal execution, and spread execution.368   

More fundamentally, Barclays’ and its individual traders’ assumption that Barclays, 

acting as a perfectly rational manipulator, would always seek to maximize the volume of its ICE 

trading is flawed.  Barclays’ cash trading on ICE must occur within the environment on ICE.  

The individual traders would be able to watch the ICE index form and know the direction they 

needed to move the index to benefit the financial swap positions.369  One must remember that the 

ICE index is the VWAP of all cash trades that occur on ICE.  Prices move throughout the trading 

session and at any given point in time can be above, at, or below the session’s VWAP.  

Therefore, a perfectly rational incentive exists not to transact volumes on ICE if the current bid-

offer spread is at a level where a consummated transaction moves the VWAP in the direction that 

harms the financial swap position.  For example, Barclays could be seeking to move the daily 

index settlement higher and accordingly transact substantial volumes on ICE at $61.50 as the 

market opened.  However, the trading session could trend downwards to a price of $57 after 

                                              
368 A credit sleeve allows two parties who do not have credit with each other to transact 

through a third party.  Connelly Test. at 77:15-21.  Client deals are deals that Barclays engaged 
in to serve third parties as clients rather than a proprietary trade.  Id. at 171:18-172:11.  Spread 
execution refers to trading multiple legs of a spread.  See Report at 10. 

369 Barclays’ argument that it “simply is not possible for a trader to know at the time of 
trading whether those trades will be above or below the final days’ end weighted average index 
price” and hence “it is not possible to draw any inference on intent when Barclays’ weighted 
price ends up being above or below the average index price[]” (Barclays Answer at 11) is 
incorrect.  As Levine testified, traders can and do watch the ICE index on their screen as it 
forms: 

Q Was it your practice, when trading fixed price, to follow the volume-weighted 
average price as it formed on ICE? 

A      It was something I took into consideration. 
Q      Did you have the little box there where it was telling you, as it was forming, what 

it was? 
A      The column was there on my trading screen, yes. 
Levine Test. at 85:3-9.  See also Smith Test. at 443:9-22. 
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Barclays had executed its ICE buying.  Nevertheless, Barclays’ volumes at $61.50 and other 

transactions that Barclays’ influenced are still part of the VWAP later in the session and would 

hold the price at a higher level, for example at $59.  In this situation, if Barclays wished or 

needed to execute additional cash trading volumes, it could move its transactions off-ICE to 

avoid adding additional weight to the index at $57.   

If Barclays behaved in this manner, one would expect the prices at which Barclays traded 

off-ICE to diverge from its ICE trades and for them to be in the direction that would be 

detrimental to Barclays’ financial swap position’s value if added to the index.  This turns out to 

be the case.  Barclays’ off-ICE cash trading VWAP diverged from its ICE cash trading VWAP 

67% of the time in the direction where removal of those trades from the ICE index benefited 

Barclays’ financial swap position.  This comparison of Barclays’ off-ICE to its ICE prices 

suggest that at least one reason Barclays moved trading off-ICE was to avoid negatively 

impacting its financial swaps and refutes Barclays’ claim that the mere presence of off-ICE 

trades demonstrates that Barclays was not manipulating on these days. 

XI. BARCLAYS’ THREE-PART SCHEME WAS MANIPULATIVE AND NOT 
DRIVEN BY FUNDAMENTALS OR LEGITIMATE BUSINESS PURPOSES 

Barclays and its individual traders argue that their trading during the manipulation 

months was driven by fundamentals or had other legitimate business purposes.  This argument 

again mischaracterizes staff’s allegations and reflects a misunderstanding of the law.  As 

described in the Report, the evidence demonstrates that Barclays and its individual traders 

employed a three-part manipulative scheme to enhance the value of its financial swap positions.  

That Barclays and its individual traders may have at times considered fundamentals in no way 

immunizes them from liability for their manipulative scheme.  Similarly, Barclays and its 
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individual traders’ claimed legitimate business purposes are self-serving and contradicted by the 

record and, even if true, are not a defense to having engaged in a manipulative scheme. 

A. Barclays’ Creation of Physical Positions Opposite to Its Financial Swaps and 
Flattening of Those Physical Positions in the Alleged Manipulation Months 
was Part of a Manipulative Scheme and Not Driven by Fundamentals 

Barclays’ and its individual traders’ extensive arguments allegedly showing 

fundamentals-based trading370 are a red herring.  Staff has not claimed that Barclays never 

considered fundamentals in its trading.  Presumably, Barclays considered fundamentals when 

establishing financial swap positions and may have even considered them in its cash trading.  

This does not mean that Barclays did not seek to move the index settlements to stem losses being 

suffered by those financial swaps when its fundamentals analysis was wrong or to enhance their 

value when correct.  Staff’s allegation in its Report was simply that Barclays’ cash trading in the 

alleged manipulation months was part of its three-part manipulative scheme rather than based on 

fundamentals, a conclusion supported by the trading data and contemporaneous communications 

by the traders.  Barclays’ and its individual traders’ claim that they also paid attention to 

fundamentals does not refute staff’s conclusion.371  Barclays’ deliberate assembly of built 

physical positions in the opposite direction of its financial swaps and its resulting loss-generating 

                                              
370 Barclays Answer at 1, 15, 22, 27-28; Brin Answer at 7, 9; Connelly Answer at 3, 6, 

10-11, 20; Levine Answer at 11, 15-18, 27-28, 33; Smith Response at 3, 14 n.44, 16, 26.  
371 Levine also makes much out of the fact that she traded spreads and that “spread trades 

may not be included in the ICE index.”  Levine Answer at 11 (capitalization omitted); see also 
id. 11-14.  Staff has not concluded that every single trade Levine executed was manipulative but 
rather that she participated in a joint manipulative scheme of flattening built physical positions in 
the direction to benefit Barclays’ financial swaps.  Moreover, although Levine is correct that 
certain “spread trades may not be included in the ICE Index” (id. at 11 (emphasis added) 
(capitalization omitted)), this only occurs “if the two legs of the spread are executed opposite a 
single market participant (id. at 12)).  This outcome was an infrequent occurrence and only 
applies to approximately 15% of Levine’s trading from the entire trading period of November 
2006 through December 2008.  ICE Trade Data. 
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cash trading necessary to liquidate those positions was part of a manipulative scheme.  That 

trading was not based on market fundamentals.  

B. Barclays’ and its Individual Traders’ Claims of Legitimate Business Purposes 
for their Cash Trading are False and Legally Insufficient 

Barclays and its individual traders also argue their cash trading in the alleged 

manipulation months was not manipulative because it served certain “legitimate” business 

purposes, including:  (1) establishing market presence, (2) profiting from future price changes, 

(3) obtaining market intelligence, and (4) flattening physical positions as they went to 

delivery.372  As an initial matter, Barclays’ and its individual traders’ focus on attempting to 

explain their cash trading in isolation misses the mark because it only addresses one element of 

the manipulative scheme.  Further, none of these arguments has merit. 

 Barclays’ and its individual traders’ purported “legitimate” reasons for their cash trading 

are contradicted by the investigative record that reveals their manipulative intent.  Although the 

individual traders cite to general statements given in after-the-fact investigative testimony to 

support their legitimate business purposes,373 speaking documents from the time period during 

the manipulation provide direct evidence of manipulative intent.374  The individual traders’ 

failures to provide credible explanations for those speaking documents significantly outweigh the 

evidentiary value of the after-the-fact explanations provided during investigative depositions to 

suggest there were “legitimate” reasons for their manipulative cash trading.   

The purported “legitimate” reasons for cash trading, moreover, cannot explain why 

Barclays traded in the way it did during the manipulation months:  uneconomically and in a 

                                              
372 See Barclays Answer at 13; Brin Answer at 8-11; Connelly Answer at 11-14; Smith 

Answer at 15-17.   
373 Brin Answer at 8-11; Connelly Answer at 11-14; Smith Answer at 15-17. 
374 See Report at 38-60. 
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direction intended to benefit financial swap positions.  For example, the explanation that 

Barclays traded dailies to flatten its physical positions, gain market intelligence and develop a 

market presence in no way explains why the traders repeatedly set up the physical positions in a 

way that enabled buying or selling in the direction of Barclays’ financial swaps.375  Barclays 

frequently added to those built physical positions through BOM or daily index and hence 

intentionally increased the difficulty of getting flat profitably.376  Barclays and its individual 

traders offer no explanation for this behavior.377  Similarly, the evidence of uneconomic cash 

trading that was intended to benefit financial swap positions refutes the claim that Barclays 

traded to profit from future price changes.378   

Even if credible evidence of legitimate business purposes existed, it would not be a 

defense to a finding of manipulation in this investigation given the direct evidence of a 

manipulative scheme.  The Commission addressed this issue directly when it was promulgating 

1c.2 and rejected “calls for inclusion of a ‘legitimate business purpose’ affirmative defense.”379  

The Commission stated that it modeled its Anti-Manipulation Rule after SEC Rule 10b-5 which 

does not include provisions for “good faith” defenses and explained that “the reasons given by an 

entity for its actions are part of the overall facts and circumstances that will be weighed in 

deciding whether a violation of the new anti-manipulation regulation has occurred.”380  

Consequently, the Commission made clear that an entity’s business purposes will be relevant to 

                                              
375 Id. at 23-38. 
376 Id. at 19. 
377 See supra at 10. 
378 See Report at 38-60. 
379 Investigation of Terms and Conditions of Public Utility Market-Based Rate 

Authorizations, 114 FERC ¶ 61,165, at P 29 (2006). 
380 Id. 
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an inquiry into manipulative intent, but a “legitimate business purpose” is not an affirmative 

defense to manipulation.  Even if Barclays’ cash trading had some ancillary business purpose 

such as obtaining market information or developing market presence, it does not get Barclays off 

the hook for its manipulative scheme because it could have accomplished those purposes without 

adopting a scheme to manipulate cash trading and index settlements.  Barclays did not do this, 

but rather conducted its cash trading as part of a manipulative scheme to benefit financial swap 

positions.  

XII. ICE’S OPINION ON BARCLAYS’ CASH TRADING IS NOT PROBATIVE OF 
WHETHER BARCLAYS ENGAGED IN THE THREE-PART MANIPULATIVE 
SCHEME 

Barclays, Connelly, and Levine rely on two complaints to ICE regarding potential 

manipulation by Barclays.381  The documents contain complaints from other market participants 

about ICE trading conducted by Barclays being potentially manipulative.  In both cases, ICE 

performed a cursory examination of the day’s trading (one day of which is not even a day where 

staff concluded that Barclays was manipulating)382 and determined that internal escalation or 

referral to the government was not warranted.383     

ICE seems to have reviewed the various participants’ market shares and compliance with 

bid-offer spread rules for these two trading days only and considered whether credit issues 

resulted in the computer not allowing some counterparties to trade directly with Barclays.384  

ICE’s review was so perfunctory that its conclusion seems to have been simply cut and pasted 

from an unrelated memo because ICE concluded that a company other than Barclays did not 

                                              
381 Barclays Aug. 29, 2011 Response at 11-12; Levine Response at 13. 
382 See Barclays Answer at 30. 
383 See Barclays Aug. 29, 2011 Response at 11. 
384 Barclays Aug. 29, 2011 Response at Apps. B-C. 
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manipulate the natural gas market:  “In summary, Cargill provided reasonable and factual 

rationale for the prices and quantities at which it sold and had little motivation to sell gas at 

‘below market’ prices.”385 

ICE did not perform the detailed examination of Barclays’ trading that staff has 

performed.  It did not review internal Barclays’ communications, analyze Barclays’ financial 

positions, or take testimony from individual traders.  This scant examination of the two days’ 

trading by ICE is simply not probative of the three-part manipulative scheme at issue. 

XIII. BARCLAYS AND THE INDIVIDUAL TRADERS FAIL TO REFUTE STAFF’S 
SHOWING THAT THEIR TRADING WAS, AT A MINIMUM, RECKLESS 

Although staff’s case is based on intentional manipulation rather than recklessness, 

Connelly argues that (1) notwithstanding the law to the contrary, it “makes no sense” for the 

Commission to allow recklessness to satisfy the scienter requirement; (2) even if recklessness 

were sufficient, staff would be unable to establish scienter through recklessness because the P&L 

reports Connelly reviewed did not show losses that should have caused him to investigate the 

cash traders’ cash trading or conclude that uneconomic trading occurred; and (3) Connelly 

exercised a “level of management and oversight that was appropriate under the 

circumstances.”386  Brin similarly advocates against a recklessness standard and argues that, in 

any event, he was not reckless because he “certainly did not have the sophisticated understanding 

of the positions, ratios, leverage, and shares that would be required to make him aware of any 

purported market manipulation.”387 

                                              
385 Id. at App. B (emphasis added). 
386 Connelly Answer at 52-54. 
387 Brin Answer at 39-40; see also id. at 11-12 (“though Mr. Brin was responsible for 

reviewing others’ books with swaps in them he did not ‘ever have total knowledge of what the 
entire swap is’”) (quoting Brin Testimony). 
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Commission precedent and federal case law are clear that scienter can be satisfied 

through a showing of recklessness.388  Furthermore, Connelly’s assertion that he was not in a 

position to discover his subordinates’ uneconomic trading rings hollow and, if anything, arguably 

would further support a finding of recklessness in light of his management responsibilities that 

included monitoring cash trading P&L389 and monitoring for uneconomic trading.390   

Contrary to Connelly’s false allegations that staff mischaracterized the record,391 staff’s 

Report demonstrates that Connelly had the means to keep apprised of his cash traders’ 

profitability (and the profitability of their cash trading), demonstrated at times an awareness of 

cash trading losses, and in many instances authorized cash traders to transfer cash trading losses 

to his trading book (a necessary prerequisite of authorization to transfer losses being knowledge 

of losses).392  Staff has never alleged that Connelly examined his cash traders’ cash trading P&L 

every day but rather that Connelly, who claimed to have looked at his cash traders’ P&L 

“holistically,”393 would have or certainly should have generally known how his traders were 

losing money.  His statements to the contrary are not credible.  Connelly’s response that he did 

not receive a precise daily breakdown of cash trading losses misses the mark.394  The point is not 

that Connelly knew every day the precise details of Barclays’ cash trading losses but that he 

                                              
388 See Report at 61 n.223. 
389 Gold Test. at 69:15-18. 
390 Id. at 115:16-22. 
391 See Connelly Answer at 37-38, 51. 
392 See Report at 59. 
393 Connelly Test. at 44:19-22. 
394 Connelly Response at 31-34. 
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certainly had enough information available to spot the obvious red flags.395  And to the extent 

Connelly was willfully blind to the cash trading losses taking place under his watch, that is not a 

defense to recklessness nor does it suggest Connelly’s “level of management and oversight” was 

“appropriate.”396 

Similarly, Brin and the other cash traders compiled a breakdown of their respective P&L 

every day.397  These P&L’s showed the losses the Barclays’ cash traders were incurring through 

trading dailies, and the cash traders reviewed the performance of their cash trading each day.398  

The traders were aware that these transactions were going into the ICE daily indices by virtue of 

the transactions occurring on ICE.399  Therefore, the cash traders would have known that their 

transactions were moving the ICE indices.  Although Brin argues that he did not have the 

                                              
395 The legal standard for evaluating recklessness is whether the person ignored obvious 

warning signs.  See Howard v. SEC, 376 F.3d 1136, 1143 (D.C. Cir. 2004) (holding extreme or 
severe recklessness as having “encountered ‘red flags,’ or ‘suspicious events creating reasons for 
doubt’ . . . or if there was ‘a danger . . . so obvious that the actor must have been aware of’ the 
danger.” (citations omitted); Wonsover v. SEC, 205 F.3d 408, 414 (D.C. Cir. 2000) (holding 
recklessness occurs when “[i]n other words, ‘if it can be shown that a defendant gazed upon a 
specific and obvious danger, a court can infer that the defendant was cognitively aware of the 
danger and therefore had the requisite subjective intent.” (quoting SEC v. Steadman, 967 F.2d 
636, 641 (D.C. Cir. 1992)); Graham, 222 F.3d at 1005-06 (citations omitted) (“red flags and 
suggestions of irregularities demand inquiry as well as adequate follow-up and review” and 
“economically irrational trading [is] a large red flag[]”); Steadman, 967 F.2d at 642 (“The kind 
of recklessness required . . . is an ‘extreme departure from the standards of ordinary care, . . . 
which presents a danger of misleading buyers or sellers that is either known to the defendant or 
is so obvious that the actor must have been aware of it.’” (quoting Sundstrand Corp. v. Sun 
Chemical Corp., 533 F.2d 1033, 1045 (7th Cir.), cert. denied, 434 U.S. 875 (1977) (second 
omission in original)). 

396 Connelly Answer at 54.   
397 Brin Test. at 51:7-11, 66:3-67:4, 123:2-124:3, 142:14-22; Levine Test. at 80:17-81:12; 

Smith Test. at 122:3-123:2. 
398 Brin Test. at 51:7-11, 66:3-67:4, 123:2-124:3, 142:14-22; Levine Test. at 80:17-81:12; 

Smith Test. at 122:3-123:2, 328:15-22. 
399 Brin Test. at 14:20-15:10; Connelly Test. at 444:14-21; Levine Test. at 9:1-10; 

Gerome Test. at 91:8-9; Smith Test. at 12:20-21. 
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“sophisticated understanding of the positions, ratios, leverage, and shares that would be required 

to make him aware of any purported market manipulation,”400 the argument, even if it were 

factually correct,401 again misses the mark.  The cash traders were, at a minimum, reckless 

because they ignored obvious red flags such as the size of the large physical positions they were 

trading and repetitive losses associated with their cash trading.   

XIV. THE COMMISSION SHOULD REJECT THE LEGAL DEFENSES RAISED BY 
BARCLAYS AND ITS INDIVIDUAL TRADERS 

Barclays and its individual traders assert several legal defenses that are meritless.  

Because these defenses address matters relating to agency process and jurisdiction, a federal 

court reviewing this matter will likely show deference to the Commission’s expertise.402  

Therefore, the Commission should address these matters directly. 

A. Barclays’ Physical Next-Day Fixed-Price and Index Trades are Jurisdictional 
Transactions and Affected Other Jurisdictional Transactions 

In its Answer, Barclays asserts the following defense:  “[t]he Commission has no 

jurisdiction over Barclays’ financially-settled day-ahead fixed-price, index-priced and swap 

transactions.”403  Although Barclays does not expand on this purported defense in its Answer, its 

Wells Response argues that Commission precedent requires that certain “indicia of physicality” 

be present for a transaction to be jurisdictional.404  Barclays would have the Commission accept 

the argument that because Barclays “almost always flattened its position on a day-ahead basis, 

                                              
400 Brin Answer at 39-40. 
401 See supra at 18-19, 32-33 (demonstrating that Brin had knowledge of the three-part 

scheme).  See also Report at 40-41, 46-49 (same). 
402 See U.S. v. Mead Corp., 533 U.S. 218, 226 (2001); Chevron U.S.A., Inc. v. Natural 

Res. Def. Council, Inc., 467 U.S. 837 (1984). 
403 Barclays Answer at 33. 
404 Barclays Wells Response at 25-26. 
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the vast preponderance of its daily transactions never went to physical delivery,” and “[a]s a 

result, none of the indicia of physicality” required by Commission precedent is present so staff, 

“therefore[,] has not established that any of the day-ahead transactions at issue are 

jurisdictional.”405   

Barclays misstates Commission precedent in an attempt to limit the Commission’s 

jurisdiction.  The Commission precedent cited by Barclays is inapplicable to the next-day 

transactions at issue because they all concern transactions that did not go to physical delivery.406  

DC Energy, LLC concerns internal bilateral transactions outside of the exchange market, Pacer 

Power LLC and N.Y. Mercantile Exch. discuss electric futures contracts (with both cases 

predating the EPAct of 2005 and the Anti-Manipulation Rule), and the footnote quoted by 

Barclays in Puget Sound Energy, Inc. references a section of the ALJ’s Recommendations and 

Findings of Fact on financial “book out” transactions where no power actually flowed.407  More 

important, Barclays ignores the plain language of the Commission’s statutory authority.  The fact 

of the matter is that Barclays’ next-day physical fixed-price and physical index transactions fall 

at the heart of the Commission’s jurisdiction.  

                                              
405 Id. at 26. 
406 See id. at 25-26 n.56 
407 DC Energy, LLC v PJM Interconnection, L.L.C, 138 FERC ¶ 61,165, at P 1, 67 and 69 

(2012); Pacer Power LLC, 104 FERC ¶ 61,131, at P 13 (2003); New York Mercantile Exch., 74 
FERC ¶ 61,311 at 61,984 (1996); Puget Sound Energy, Inc. v All Jurisdictional Sellers of Energy 
and/or Capacity at Wholesale Into Electric Energy and/or Capacity Markets in the Pacific 
Northwest, Including Parties to the Western Systems Power Pool Agreement, 96 FERC ¶ 63,044, 
at 65,381 (2001). 
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1. Barclays’ Physical Next-Day Fixed-Price and Index Transactions are 
Within the Commission’s FPA Section 201(b)(1) Jurisdiction Because 
They are Sales for Resale in Interstate Commerce 

 
In 1935, Congress enacted Part II of the Federal Power Act, 16 U.S.C. §§ 824-824g 

(2006), which delegated to the Commission “exclusive authority to regulate the . . . sale at 

wholesale of electric energy in interstate commerce, without regard to the source of 

production.”408  Specifically, the Commission has jurisdiction under FPA §201(b)(1) over “the 

sale of electric energy at wholesale in interstate commerce” 409 and Barclays’ physical next-day 

fixed-price and index transactions fit this description.   

A physical transaction between two parties constitutes the legal, valid, and binding 

obligation (1) of the entity making the offer to sell electricity, to deliver or arrange for delivery, 

and (2) of the entity making the bid to purchase electricity, to accept or arrange for the 

acceptance of delivery on the agreed flow day(s).  Even though an entity can hold both a long 

and short position for the same delivery point and the same delivery period, and can have 

perfectly off-setting positions as Barclays often did, the fundamental characteristic of a physical 

next-day fixed-price transaction does not change – each purchase or sale is for actual delivery.  

Physical index transactions are of the same nature but take place at a VWAP rather than a fixed 

price.410  Barclays’ physical transactions at MIDC, PV, SP and NP were for delivery of 

electricity into the Western Interconnect, one of the three major networks, or “grids,” in the 

United States.  Because “any electricity that enters the [Western and Eastern Interconnects] 

immediately becomes a part of a vast pool of energy that is constantly moving in interstate 

                                              
408 New England Power Co. v. New Hampshire, 455 U.S. 331, 340 (1982). 
409 16 U.S.C. § 824(b)(1) (2006). 
410 See Report at 7-8. 
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commerce,”411 Barclays’ physical next-day fixed-price and index transactions meet the interstate 

commerce requirement of FPA §201(b)(1). 

The FPA defines the “sale of electric energy at wholesale” as “a sale of electric energy to 

any person for resale.”412  Moreover, FPA Section 205 requires that an entity have a 

Commission-approved rate on file with the Commission, which Barclays had, before it can make 

a jurisdictional sale.413  Staff agrees with Barclays that Barclays did not control generation or 

serve load and hence needed to liquidate or flatten its physical position with counterparties each 

day.414  However, it is precisely because Barclays did not have generation or load, and thus “did 

not have [] the ability to generate or consume wholesale power,” 415 that its purchases and sales 

of electric energy were necessarily for resale.  Consequently, Barclays’ next-day fixed-price and 

index transactions for physical power constituted jurisdictional transactions under the FPA.  

Moreover, Barclays admits to making and taking physical delivery “of millions of MWhs of 

wholesale power during the 35 Alleged Manipulation Periods and 173 Non-Alleged 

Manipulation Periods[,]”416 which necessarily contradicts the bank’s current position that these 

transactions were not physical.  Barclays’ argument that its physical transactions are not 

Commission-jurisdictional transactions is without merit. 

                                              
411 New York v. FERC, 535 U.S. 1, 7 (2002). 
412 16 U.S.C. § 824(d) (2006). 
413 Id.  See also Barclays Bank PLC, Docket No. ER04-734-000 (June 2, 2004) (Market-

Based Rate Authorization).   
414 See Report at 12. 
415 Barclays August 29, 2011 Response at 6 n.8. 
416 Id. 
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2. FPA Section 222(a) Applies to Barclays’ Trading of Next-Day Fixed-
Price Physical Electricity During the Manipulation Months 
 

 Even if Barclays were somehow correct that its transactions did not have “indicia of 

physicality,” its next-day fixed-price transactions would still fall under the Anti-Manipulation 

Rule because they were “in connection with” jurisdictional transactions.417  While FPA Section 

222(a) did not expand the electric energy transactions “subject to the Commission’s 

jurisdiction,”418 it broadened the entities and the conduct affecting such transactions that the 

Commission may police, namely manipulative conduct in connection with the purchase or sale of 

Commission jurisdictional electric energy or transmission services.419  It is indisputable that 

Barclays’ next-day fixed-price trades affected other next-day fixed-price trades and physical 

index transactions that went to physical delivery – it applied buying or selling pressure through 

its next-day transactions which affected the resulting daily index settlement price.420  Barclays 

admits that its trades affected the physical index prices – “every qualifying trade done by every 

market participant has an effect on the final ICE weighted average price.”421  Moreover, such 

conduct interfered with the efficient and transparent functioning of the larger electricity market 

because market participants used these altered ICE index settlement prices to price other 

Commission jurisdictional products.422  Finally, Barclays makes no attempt to distinguish the 

                                              
417 18 C.F.R. § 1c.2 (2012). 
418 Order No. 670 at P 16. 
419 Id. P 20. 
420 See Report at 23-28.  
421 Barclays Answer at 29.  See also Levine Answer at 33 (“it is axiomatic that nearly 

every [day-ahead fixed-price] trade, with the notable exception of some spread trades and 
enumerated other transactions, will affect the ICE index.”) (citation omitted). 

422 See Idaho Power Company, 121 FERC ¶ 61,181, at P 27 (2007) (where the 
Commission accepted Idaho Power’s use of the ICE “MID-C Price Index” to calculate imbalance 
charges in Schedules 4 and 10 of its OATT).   
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Commission’s decision in Amaranth Advisors L.L.C where the Commission held that NYMEX 

gas futures, which usually settle financially, were “in connection with” jurisdictional 

transactions.423  Given the connection between Barclays’ trading and the physical electric energy 

market, the “in connection with” requirement is met.  Barclays’ claim424 to the contrary is 

meritless.425   

B. The Statute of Limitations Will Not Run Because Barclays and Its Individual 
Traders Have Signed Tolling Agreements 

Barclays and its individual traders argue that any claim filed in federal district court for 

the enforcement of civil penalties may be time barred by 28 U.S.C. § 2462 (2006).426  Under 

Section 2462, the Commission is required to initiate “an action, suit or proceeding for the 

enforcement of any civil fine, penalty, or forfeiture, pecuniary or otherwise . . . within five years 

from the date when the claim first accrued . . . .”  Smith, in particular, claims that the five-year 

period has expired despite the existence of tolling agreements among the parties.427 

In support of his claim, Smith sets forth the following timeline: (1) Smith allegedly 

violated the Commission’s Anti-Manipulation Rule and the FPA between November 2006 and 

March 2007; (2) staff and Smith executed a tolling agreement on June 21, 2011; (3) the 

                                              
423 Amaranth Advisors L.L.C., 121 FERC ¶ 61,224 at P 1, 58 and 65 (2007). 
424 Barclays Wells Submission at 26. 
425 See Russo, 74 F.3d at 1391 (“[F]rauds which mislead[] the general public as to the 

market value of securities, and affect the integrity of securities markets . . . fall well within [Rule 
10b-5’s “in connection with” requirement].”) (internal quotations omitted).  See also Merrill 
Lynch, Pierce, Fenner & Smith, Inc. v. Dabit, 547 U.S. 71, 89 (2006) (“The misconduct of which 
respondent complains here – fraudulent manipulation of stock prices – unquestionably qualifies 
as fraud ‘in connection with the purchase or sale’ of securities[.]”). 

426 Barclays Response at 33; Connelly Response at 67; Brin Response at 50-51; Levine 
Response at 37; Smith Response at 28-30. 

427 Smith Response at 28-30.  Smith is the only respondent to raise this argument with 
any specificity. 
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Commission issued the Notice of Alleged Violation (NAV) on April 5, 2012.428  Smith, 

Barclays, and the other individual traders “agree[d] to toll the running of any statute of 

limitations for all claims brought by the [Commission] and/or its staff arising from Barclays’ 

conduct” in the instant investigation.  The tolling agreements expressly stated that “[t]he tolling 

of the statute of limitations shall continue until Enforcement provides written notice to Mr. Smith 

that the investigation is terminated or, in the alternative, Mr. Smith elects to terminate the 

agreement by providing sixty (60) days written notice to the Director of Enforcement . . . prior to 

the effective date of termination.”  Smith calculates the five-year period by combining the time 

between November 1, 2006 and June 21, 2011, with the time between April 5, 2012 and today.429   

Smith incorrectly concludes that the issuance of the NAV on April 5, 2012 terminated the 

investigation and that the NAV constituted notice of termination of the investigation by staff.430  

Smith relies on the Commission’s Order on Requests for Rehearing and Clarification431 in 

which the Commission clarified the process for the public issuance of NAVs.  Smith strings 

together excerpts from the Order to conclude that issuance of the NAV terminates an 

investigation.432  However, the Order read in its entirety does not support Smith’s conclusion.  

Rather, the Order states that the Commission may publicly issue a written order of termination 

                                              
428 Smith Answer at 28-29. 
429 Id. at 28-30.  
430 Id. at 29. 
431 Order on Requests for Rehearing and Clarification, 134 FERC ¶ 61,054 (2011) (NAV 

Order). 
432 Although the Commission wrote in the NAV Order that the NAV will issue “only 

after the investigation is completed,” the order read as a whole clearly contemplates that further 
investigation may occur following the NAV.  Id. P 17.  For example, it specifically contemplates 
that issuance of a NAV may prompt market participants to “bring to staff’s attention additional 
information relevant to the investigation.”  Id. P 15.  If, as Smith suggests, the NAV terminated 
the investigation, there would be no purpose for providing a “vehicle” for market participants to 
bring additional information to “staff’s attention.”  Id. 
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after the NAV “if staff decides to terminate an investigation.”433  There has been no such order 

from the Commission or document sent by staff to Barclays or any of its individual traders.  

“Written notice of termination” in this context obviously means that staff would have decided no 

violation occurred and had decided to close the investigation – not that it believed a violation 

occurred and had decided to move forward. 

Smith recently made the exact same argument before a New York federal court in an 

attempt to avoid being deposed by staff about recently-discovered conversations he had with a 

third-party in which he explained and confessed Barclays’ manipulative scheme and his 

participation therein.  In a Report and Recommendation issued just three days ago on January 25, 

2013, a federal magistrate judge rejected Smith’s argument that the NAV terminates the 

investigation: 

Smith first argues that the issuance of the NAV terminates the investigation.  
However, the 2011 [NAV] Order states that the NAV has no substantive legal 
effect for it is but an attempt to provide transparency to the public during a non-
public investigation.  The 2011 [NAV] Order further explains that the NAV is 
intended to promote and enable third parties to inform the Staff of additional 
information relevant to the investigation.  If any third-party allegations are found 
to be meritorious, the Staff may conduct further discovery and any new material 
issues that might affect the subject’s culpability will be presented to the subject 
for his or her response.  Thus, it is clear from the face of the Policy Statement that 
the issuance of a NAV does not terminate the Staff’s investigation.434  

 
Elsewhere in Smith’s Answer, he, moreover, contradicts the very argument he makes.  

Smith states that “the Commission should reject the [s]taff’s recommendation, decline to assess 

penalties, and terminate this investigation without taking any further action.”435  Staff agrees 

                                              
433 Id. P 19.   
434 FERC v. Smith, 1:12-mc-00074-LEK-CFH (N.D.N.Y. Nov. 27, 2012), Report-

Recommendation and Order, Dkt. No. 23 at 10-11 (January 25, 2013) (attached as App. A). 
435 Smith Answer at 3 (emphasis added).  See also Barclays Answer at 6 (“the 

Commission should reject [staff’s] recommendations, decline to assess any penalties, and 
terminate this investigation without taking any further action.”) (emphasis added). 
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with Smith that it would be the Commission deciding in Smith’s favor at this stage, rather than 

the NAV, that would result in the termination of an investigation.  Staff has not provided written 

notice of termination to respondents and hence the tolling agreement remains in effect.  The 

novel arguments to the contrary are meritless. 

C. Barclays’ Argument that the Commission Should be Estopped from Alleging 
Manipulation after the Investigation Commenced is Meritless 

Barclays and its individual traders argue that “[t]he Commission is estopped from 

pursuing claims that post-date Barclays’ request to [staff] to advise Barclays if it should 

discontinue any type of trading activity.”436  Although Barclays and its individual traders do not 

explain this defense in their Answers, Barclays raised this defense in its August 29, 2011 

submission in response to staff’s preliminary findings letter, arguing that staff made 

“representations” to Barclays in a telephone call at the start of this investigation “that there were 

no specific trading practices that Barclays should discontinue.”437  Barclays’ position is without 

merit.   

As an initial matter, staff does not speak for the Commission or have the authority to 

provide waivers for trading activity.  Although staff’s views are never binding on the 

Commission, Barclays also never sought staff’s views about whether a specific trading strategy 

(such as the three-part manipulative scheme at issue) was lawful despite having numerous 

avenues at the Commission to do so.438  Moreover, even if Barclays’ compliance officer 

                                              
436 Barclays Answer at 33; see also Levine Answer at 37; Smith Answer at 33. 
437 Barclays Aug. 29, 2011 Response at 74-75, 83-84.  Barclays relies on the same 

alleged “representations” to argue that its conduct should not be considered reckless.  See id. at 
74-75.   

438 For example, Barclays could have sought staff’s views about the legality of a specific 
trading strategy through the Commission’s No Action Letter (NAL) process.  See Interpretive 
Order Modifying No-Action Letter Process and Reviewing Other Mechanisms For Obtaining 
Guidance, 123 FERC ¶ 61,157, at P 7 (2008) (noting that “[t]hrough the NAL process, persons 
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understood staff to mean that there were “no specific trading practices that Barclays should 

discontinue,” that does not mean staff had reached a conclusion about potential violations or the 

scope thereof.  Indeed, such a belief would be illogical given the infancy of the investigation.  To 

the extent staff made any such statement, it certainly reflected only the obvious fact that staff 

was not in a position at the time to determine what conduct (past or ongoing) was unlawful.439  

Finally, Barclays’ internal documents and witnesses demonstrate that the individual traders were 

aware that uneconomic trading of dailies to benefit its financial swap positions was unlawful.440  

It would be unreasonable for Barclays to interpret any such statements by staff as sanctioning the 

use of a fraudulent scheme that its individual traders knew was illegal.441  Thus, the purported 

statements by staff at the infancy of this investigation have no bearing on the Commission’s 

determination regarding Barclays’ and its individual traders’ behavior. 

                                                                                                                                                  
may obtain written advice as to whether staff would recommend that the Commission take no 
enforcement action with respect to specific proposed transactions, practices or situations[,]” 
including relating to “Energy Market Manipulation Rules.”).  See also id. P 17 (“We reiterate, 
however, that the informal advice given by staff is never binding on the Commission”); 18 
C.F.R. § 388.104(a) (2012) (same). 

439 Staff notes that the only document referencing the substance of this alleged 
conversation is contained in a letter written by the Barclays’ compliance officer to the staff 
attorney leading the investigation at the time and who left the Commission years ago.  

440 See Report at 2.    
441 See, e.g., Morris Communications, Inc. v. FCC, 566 F.3d 184, 191-92  (D.C. Cir. 

2009) (“Estoppel generally requires that government agents engage – by commission or omission 
– in conduct that can be characterized as misrepresentation or concealment, or, at least, behave in 
ways that have or will cause an egregiously unfair result.” (quoting GAO v. Gen. Accounting 
Office Pers. Appeals Bd., 698 F.2d 516, 526 (D.C. Cir. 1983)); Graham, 222 F.3d at 1007-08 
(holding that when the SEC and NASD did not issue an “administrative interpretation” but rather 
engaged in an investigation that included informal consultation regarding potentially 
manipulative trading, the SEC was not estopped from filing a complaint); United States v 
Honeywell Intern., Inc., 841 F. Supp. 2d 112, 114-15 (D.D.C. 2012) (rejecting estoppel argument 
against the government where a defendant, like Barclays, “merely . . .  continu[es] a course of 
action . . . that it had embarked on earlier”). 
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XV. THE PROPOSED PENALTIES ARE REASONABLE AND APPROPRIATE TO 
THE VIOLATIONS 

Barclays’ and its individual traders’ manipulative scheme was willful, coordinated as a 

joint scheme, and designed and supervised by senior management. The significant losses of at 

least $139.3 million442 resulting from the scheme are a direct result of the scope of Barclays’ 

manipulation, which affected six different products traded at four different locations throughout 

the Western U.S. over a two-year period.     

Barclays correctly notes that the proposed civil penalty is unprecedented.443  Of course, 

the civil penalty proposed by staff is unprecedented because this is the first case of such size and 

scope to reach the Order to Show Cause stage since the Commission received its increased 

penalty authority under the EPAct of 2005.444  As discussed in the Report, Barclays’ violation 

caused an estimated $139.3 million in pecuniary losses to other market participants who held 

financial and physical instruments that settled off the indices Barclays manipulated.445  This 

value is based on the volumes of open interest of instruments impacted by Barclays’ 

manipulation.   

Communications among the traders and the trading data demonstrate how the individual 

traders willfully executed their three-part manipulative scheme despite repeated warnings from 

Joseph Gold, Managing Director and Head of Commodities, Americas, that uneconomic trading 

                                              
442 Report at 62-63. 
443 Barclays Answer at 33. 
444 In support of their arguments that the proposed penalties are too harsh, two of the 

traders point to previous penalties assessed against individuals in two cases that are not 
comparable to the repeated manipulative conduct or $139.3 million in market harm present here.  
See Brin Answer at 50 (comparing himself to the subject in Moussa I. Kourouma d/b/a/ Quntum 
Energy LLC, 135 FERC ¶ 61,245, at P 1 (2011) and to the subject in In re Joseph Polidoro, 138 
FERC ¶ 61,018, at P 1 (2012)); Connelly Answer at 66 (same).   

445 Report at 62-63. 
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violated his golden rule.  Levine and Smith argue that there is no “direct evidence” that Gold 

ever discussed his golden rule against uneconomic trading with them.446  Gold made clear in his 

testimony that his rule was well-known and frequently discussed:   

Uneconomic trading activity was something which I tried to make sure was very 
clear to all the traders.  It was something that, during training, I would frequently 
- - that was one of the sessions I was frequently asked to do, the reason being that 
compliance liked my way of expressing it, which we called the golden rule.  The 
golden rule was always, under no circumstances, lose money on a transaction for 
the intention of making money on another transaction….447 

The practice is also specifically discussed numerous times in Barclays’ compliance 

documents.448  The individual traders were undoubtedly aware the practice was illegal.449   

The proposed Penalty-Guidelines450-compliant penalty against Barclays is entirely 

reasonable for the reasons discussed in the Report.451  Indeed, staff’s proposed penalty is only in 

the middle of the Penalty Guidelines, and the Commission retains the discretion to assess a 

higher penalty within the range or even to make an upward departure from the range in light of 

the egregious nature of Barclays’ conduct. 

                                              
446 Levine Answer at 36; Smith Answer at 32. 
447 Gold Test. at 111:9-16 (emphasis added). 
448 Report at 37 n.139.  See also Levine Test. at 107:7-24 (“Q: Were you aware this was a 

compliance concern of Barclays? A:  Yes, I believe so.  Q: How were you aware?  A:  I 
remember some topics covered, and I don’t remember whether it was in some of the online 
compliance courses, but this “Uneconomic Trading Activity” was a subject heading I do 
remember.”). 

449 Brin Test. at 394:2-15 (understood the concept of uneconomic trading); Smith Test. at 
279:17-22 (“Q: Did you ever have that independent view that [trading for uneconomic purposes] 
may be illegal? . . . A: If it was for uneconomic purposes, then I could see how that would be, 
yes.”). 

450 Revised Policy Statement on Penalty Guidelines, 132 FERC ¶ 61,216 (2010). 
451 Report at 62-65. 
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 The individual traders also seem to argue that they should receive a lesser penalty based 

on staff’s findings in preliminary findings letters that they “cooperated.”452  Staff has already 

considered cooperation in determining appropriate penalties.  Brin and Connelly also use staff’s 

finding of “cooperation” to suggest that their conduct did not “involve false statements” or that 

they were not “dishonest in their communications with [s]taff.”453  Staff’s findings of 

“cooperation” for the individual traders were based primarily upon on the simple fact that they 

voluntarily appeared for depositions and provided documents requested by staff.     

 Despite his sworn testimony to the contrary,454 Connelly, now when it comes to proposed 

penalties, argues that he was a “front line supervisor” and not a member of “senior 

management.”455  Connelly’s title at Barclays was “Managing [D]irector of North American 

Power.”456  In contrast to substantially lower compensation paid to Brin, Levine, and Smith, 

Barclays paid Connelly guaranteed compensation of five million dollars in 2006 and four million 

dollars in 2007.457  As part of his management responsibilities, Connelly had a substantial role in 

hiring and firing his team of West power traders.458  Connelly’s current self-serving denial of his 

senior management status when it comes to penalties also conflicts with his own explanation of 

                                              
452 Brin Answer at 49; Connelly Answer at 63; Levine Answer at 35-36; Smith Answer at 

32. 
453 Brin Answer at 50; Connelly Answer at 66. 
454 Connelly Test. at 211:1-4 (“I would say I am a member of senior management, yes.”).  

See also E-mail from B. de Vitry, Head of Global Markets - Trading, Europe and Head of 
Commodities, Emerging Markets Trading and Client Capital Management at Barclays Capital, to 
various recipients, June 27, 2007, BARC0154760 (announcing Connelly as joining the 
Commodities Management Team). 

455 Connelly Answer at 62-63.  See also id. at 9 (listing Connelly’s responsibilities).   
456 Connelly Test. at 97:24-25. 
457 Id. at 415:17-418:1. 
458 Gold Test. at 127:14-129:1, 153:6-22. 
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why he purportedly did not know his cash traders were losing money trading dailies.  In his 

Answer, he repeatedly emphasizes that he “was responsible for a wide array of tasks, ranging 

from hiring and managing traders to trading numerous products on a variety of tenors and 

locations”459 and that “cash trading profitability was a carpet fiber on the bottom of Mr. 

Connelly’s shoe.”460  Connelly was not only “senior management” but also the leader of the 

manipulative scheme.461  

 Connelly also paints himself as an innocent manager, unfairly prosecuted for the deeds of 

his subordinates.462  Connelly then proceeds to threaten a parade of horribles in which “every 

head of every energy desk in America now has to fear that they too will someday be held to 

account for and penalized greatly for some kind of conduct or some loose statement over which 

they had no control, no actual or constructive knowledge, and no assignment of 

responsibility.”463  To the contrary, any manager who devises a manipulative trading scheme, 

holds the majority of products benefiting from the scheme, and instructs his subordinates to 

execute the scheme as Connelly has done should face enforcement action and a sizable penalty.   

                                              
459 Connelly Answer at 6. 
460 Id. at 19. 
461 See Report at 53-59. 
462 Connelly Answer at 63-65 
463 Id. at 64. 
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CONCLUSION 

 For the foregoing reasons, the Commission should find that Barclays and its individual 

traders violated the Anti-Manipulation Rule and assess the proposed penalties. 
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Director 
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REPORT-RECOMMENDATION AND ORDER1

Petitioner, Federal Energy and Regulation Commission (“Commission”), by its

  This matter was referred to the undersigned for report and recommendation 1

pursuant to 28 U.S.C. § 636(b) and N.D.N.Y.L.R. 72.3(c).
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designated attorneys and pursuant to § 307(c) of the Federal Power Act (“FPA”), 16 U.S.C.

§ 825f(c) (2006), petitioned this Court to enforce a subpoena ad testificandum issued on

November 2, 2012 against Respondent, Ryan Smith (“Smith”).  Dkt. Nos. 1, 2.  Smith

moved to quash the administrative subpoena.  Dkt. Nos. 14–16.  The Commission opposes

the motion to quash the subpoena.  Dkt. No. 17.  For the reasons that follow, it is

recommended that the petition be granted and the motion to quash be denied.   

I.  Background

In light of Smith’s principal argument, that the agency investigation into his alleged

statutory violation was completed, thereby discontinuing the Commission’s subpoena

powers at this juncture, the Commission’s investigatory and enforcement processes are

discussed below in detail.

A.  Administrative Procedures

The Commission is an administrative agency of the United States, organized pursuant

to the FPA and authorized by statute to conduct investigations within its jurisdiction, which

includes fraud in connection with the purchase or sale of electric energy.  16 U.S.C. §§

825f(a), 824v (2006); 18 C.F.R. § 1c.2 (2012); Pet. ¶¶ 1, 3.  Under § 307(c) of the FPA, the

Commission may delegate authority to the Staff to conduct formal investigations.  16 U.S.C.

§ 825(c); 18 C.F.R. § 1b.10.  The Commission and Staff may subpoena witnesses to

provide testimony relating to any matter under investigation.  16 U.S.C. § 825f(b) (2006); 18

C.F.R. § 1b.13 (2012).  Upon an individual’s refusal to comply with an administrative

2
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subpoena, the Commission may seek recourse in a federal court where the investigation is

conducted or where the subpoenaed individual resides or carries on business.  16 U.S.C. 

§ 825f(c) (2006); 18 C.F.R. § 1b.15 (2012).

Before opening an investigation, the Staff will conduct a preliminary examination of the

questioned activity if it acquires reason to suspect that a statutory violation has been

committed.  2008 Revised Policy Statement on Enforcement (“Policy Statement”) (Dkt. No.

16) ¶¶ 23–24;  18 C.F.R. § 1b.3.  Once an investigation opens, the Staff engages in fact-2

finding using, customary discovery methods, including the taking of depositions.  Policy

Statement ¶ 28.  The Staff may close an investigation at any time if it determines that no

violation occurred, there is insufficient evidence to warrant further investigation, or, based

on a totality of the circumstances, no further action is necessary.  Id. ¶ 31.  However, if the

Staff concludes that a violation occurred and sanctions are warranted, the Staff presents its

case to the subject of the investigation via a preliminary findings letter, and allows the

subject to respond and provide additional information to defend his or her position.  2009

Order Authorizing Secretary to Issue Staff’s Preliminary Notice of Violations (“2009 Order”)

(Dkt. No. 16 at 27) ¶ 6.  If the Staff is unmoved by the subject’s responses, the Staff issues

a Staff’s Preliminary Notice of Violation, or a “Staff’s Notice of Alleged Violations” (“NAV”),3

which serves to “increase the transparency of staff’s nonpublic investigations . . . .”  Id. ¶ 6,

  “The United States Supreme Court has defined policy statements as ‘statements2

issued by an agency to advise the public prospectively of the manner in which the agency
proposes to exercise a discretionary power.’”  2011 Order on Requests for Rehearing and
Clarification (“2011 Order”) ¶ 12 (citing Lincoln v. Vigil, 508 U.S. 182, 197 (1993)).

  Both the Commission and Smith refer to the Preliminary Notice as a Staff’s Notice3

of Alleged Violations (“NAV”).  See, e.g., Heath Aff. ¶ 10; Resp’t’s Mem. (Dkt. No. 15) at
13; Dkt. No. 16 at 7.

3
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at 28.  

The NAV does not have any substantive legal effect or affect the rights of the subject. 

2011 Order on Requests for Rehearing and Clarification (“2011 Order”) ¶ 11.  The NAV is

not issued until after the following have occurred:  (1) the Staff completed its fact-finding

process; (2) the Staff presented the subject of the investigation with its preliminary findings;

(3) the subject had the chance to respond in writing to the facts and arguments in the Staff’s

preliminary findings; and (4) the Staff had a full opportunity to review and analyze the

subject’s response.  Id. ¶ 17.   The Staff may reconsider its conclusion.  Id. ¶ 32.4

In the 2011 Order, the Commission addressed an inquiry regarding the manner in which

third-party evidence, arguments, or other material that may be submitted in response to the

Notice, will be treated.  2011 Order ¶ 25.  The Commission responded

[T]he Notice will have the salutary effect of providing the public
with enough information to enable third parties to inform staff of
any additional information that may be relevant to the matter
being investigated.  The Commission clarifies that in such an
event, staff will treat this information as non-public in accordance
with section 1b.9 of the Commission’s regulations . . . in the
event staff determines that any third party allegations may be
meritorious, it may engage in further discovery.  If the additional
information raises any new material issues, either factually or
legally, staff will seek the subject’s views on the matter.  Further,
if newly discovered information might affect the subject’s
culpability, . . . or the determination of a civil penalty, staff will
solicit the views of the subject.5

Id.

  The 2011 Order was issued in response to requests for rehearing and clarification4

of the Commission’s 2009 Order.  2011 Order at 1.

  Because the Staff can terminate investigation at any time, Policy Statement ¶ 31,5

it can be inferred that new evidence and/or statements from a subject may be used to
exculpate the subject. 

4
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Before recommending an enforcement proceeding, the Staff requests settlement

authority from the Commission in an attempt to reach a settlement with the subject.  Policy

Statement ¶¶ 33–34.  If settlement discussions prove to be futile, the Staff may then

recommend that the Commission initiate an enforcement proceeding.  Id. ¶ 35.  The Staff

notifies the subject of its intention to make the recommendation and advises the subject

that it may make a submission to the Commission to present his or her case as to why an

order to show cause should not issue.  Id.  The Staff submits its report, recommendation,

and the subject’s submissions to the Commission.  Id.  Upon its determination that an order

to show cause is appropriate, the Commission issues the order, attaching to it the Staff’s

Report.  Id.  The Staff that worked on the Report becomes non-decisional and is prohibited

from conducting ex-parte communications about the investigation with any member of the

Commission or its decisional staff.  Id.  

The issuance of the order to show cause commences a Part 385 proceeding and does

not constitute a finding of a violation of law.  Policy Statement ¶ 37.  Settlement remains an

option.  Id. ¶ 38.  If settlement discussions still prove to be futile, the proceeding continues

in accordance with the process prescribed by the particular statute governing the violation

at issue along with any additional procedures set forth by the Commission in the orders

issued.  Id. ¶ 39.  Upon identifying a statutory violation, including violations of the FPA, the

Commission may impose civil penalties.  Id. ¶ 41.

B.  Procedural History

Smith is a former trader who worked at Barclays from April 2006 to March 2007. 

Spafford Aff. (Dkt. No. 16) ¶ 3.  Smith is currently unemployed and resides in Schenectady,

5
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New York.  Heath Aff. ¶ 11; Spafford Aff. ¶ 4.  In 2007, pursuant to 18 C.F.R. Part 1b, the

Staff of the Commission’s Office of Enforcement (“Staff”) opened an investigation into

whether certain electric energy trading by Barclays and four of its individual traders,

including Smith, carried out in the Western United States, constituted a “device, scheme, or

artifice to defraud” in violation of the Commission’s prohibition of electric energy market

manipulation.   Pet. (Dkt. No. 1) ¶ 3; Heath Aff. (Dkt. No. 1 at 10) ¶ 2 (citing 16 U.S.C. §6

824v (2006), 18 C.F.R. § 1c.2 (2012)); Resp’t’s Mem. (Dkt. No. 15) at 4.  Specifically, the

Staff has been investigating whether Barclays engaged in loss-generating trading of next-

day fixed-price physical electricity (“cash markets”) to benefit Barclays’s financial swap

positions.  Pet. ¶ 5; Heath Aff. ¶ 3.

On September 13 and 14, 2010, the Staff deposed Smith for two days.  Pet. ¶ 7; Heath

Aff. ¶ 6; Spafford Aff. ¶ 5.  On June 10, 2011, the Staff issued a preliminary findings letter to

Smith, stating the Staff’s preliminary findings and conclusion that Smith had violated the

Commission’s anti-manipulation rule, offering Smith an opportunity to respond to the

findings and conclusions.  Heath Aff. ¶ 10; Spafford Aff. ¶ 6.  On August 30, 2011, Smith

responded to the letter, stating, inter alia, that he did not know of, or participate in, any

alleged manipulation.  Spafford Aff. ¶ 6.

On April 5, 2012, the Secretary of the Commission issued a NAV against Smith.  Dkt.

No. 16 at 7.  Subsequently, the Staff and Smith entered into settlement discussions. 

Spafford Aff. ¶ 8.  On May 3, 2012, after failed settlement discussions, the Staff issued a

Report recommending that the Commission issue an order to show cause why Smith

  18 C.F.R. Part 1b provides the rules for how investigations should be conducted6

by the Commission’s Staff.

6
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should not be made the subject of a public enforcement proceeding and pay a civil penalty. 

Id. ¶ 9; Heath Aff. ¶ 10.  On June 11, 2012, Smith addressed the Commission in a written

submission.  Heath Aff. ¶ 10.

In September 2012, the Staff learned of and deposed a third-party witness who testified

that Smith had orally explained to him that when financial swap positions were not moving

in Barclays’s desired direction, Barclays would (1) create a physical power position that

allowed it to trade in the cash markets and (2) use its cash-market trading to benefit

Barclays’s financial swap positions.  Pet. ¶ 6; Heath Aff. ¶ 5.  The Staff determined that the

new information it had discovered warranted another deposition of Smith.  Pet. ¶ 7; Heath

Aff. ¶ 6.  

During the first week of October 2012, the Staff informed Smith that they required him

to appear for an additional deposition in the same investigation.  Pet. ¶ 7; Heath Aff. ¶ 7. 

On October 12, 2012, the Staff met with and showed Smith a redacted copy of the third-

party witness’s testimony.  Dkt. No. 1 at 18.  Smith informed the Staff that he remained

uninterested in changing his prior testimony.  Spafford Aff. ¶ 11.  Subsequent to this

meeting, the testimony of the third-party witness has led the Staff to discover other

inculpatory statements allegedly made by Smith.  Pet. ¶ 6; Heath Aff. ¶ 5.  The Staff wants

to obtain Smith’s explanations for these additional statements.  Tr. (Dkt. No. 22) at 19.7

On October 31, 2012, the Commission accepted the Staff’s Report and issued an order

to show cause (“Part 385 Order”).  Dkt. No. 1-1 at 46.  The Report concluded that Smith

“was an active participant in Barclays’s manipulation” and his testimony and explanations

  The page numbers following “Tr. #” refer to the header numbers generated by7

CM/ECF, not the pagination of the individual transcript.

7
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“lack[ed] credibility.”  Staff Report (Dkt. No. 1-1) at 50–118.  It was recommended that Smith

be fined $1 million.  Dkt. No. 1-1 at 47.  Along with the Part 385 Order, the Commission

issued a “Notice of Designation of Commission Staff as Non-Decisional” designating the

investigative staff as non-decisional in deliberations by the Commission, who also cannot

serve as advisors to the Commission or review any settlement offers and are prohibited

from communicating with advisory staff concerning any deliberations on this case.  Dkt. No.

17-1 at 1 (citing 18 C.F.R. §§ 385.2201, 385.2202 (2012)). 

On November 2, 2012, the Staff issued a subpoena to take Smith’s deposition on

November 16, 2012 at the Commission’s Office of Enforcement in Washington, D.C.  Dkt.

No. 1 at 14.  On November 6, 2012, Smith’s counsel sent a letter to the Staff contending

that the Staff lacked authority to issue the subpoena because the investigation had already

concluded and the subpoena lacked a valid investigative purpose.  Pet. ¶ 8; Heath Aff. ¶ 8;

Dkt. No. 1 at 15; Spafford Aff. ¶ 13.  On November 13, 2012, the Staff responded to Smith’s

contentions, countering that they were meritless.  Pet. ¶ 8; Heath Aff. ¶ 9.  On November

15, 2012, Smith’s counsel informed the Staff that Smith would not comply with the

subpoena.  Id.  Spafford Aff. ¶ 13.

The Part 385 Order required that Smith file an answer within thirty-days.  Dkt. No. 1-1 at

47.  The Staff may reply within thirty days thereafter.  Id.  After the Staff filed a motion for an

extension of time on November 29, 2012, Smith was given until December 14, 2012 to

answer and the Staff was given until January 28, 2013 to reply.  Dkt. No. 16 at 13.  Smith

was also required to elect either an administrative hearing or an immediate civil penalty

assessment if a violation was found.  Dkt. No. 1-1 at 48.  If the penalty remained unpaid

within sixty days of the assessment, the Commission commences an action in a federal

8
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district court seeking an order affirming the penalty, where the district court may perform a

de novo review of the civil penalty assessment.  Id.  On November 29, 2012, Smith elected

for an immediate civil penalty assessment.  Spafford Aff. ¶ 10.

II.  Discussion

Smith contends that the Commission has failed to satisfy the standard for judicial

enforcement of the administrative subpoena.  Specifically, he argues that the subpoena is

invalid because (1) the investigation was completed, either at the issuance of the NAV or

the Part 385 Order, thus, the subpoena was not issued pursuant to a legitimate purpose

and is no longer relevant, and (2) the Commission already has the information sought via

the third-party witness deposition.  The Commission argues that Smith’s contentions are

without merit.

A.  Legal Standard

Historically, courts have interpreted expansively an agency’s power to investigate. 

United States v. Constr. Prods. Research, Inc., 73 F.3d 464, 469 (2d Cir. 1996).  “The

courts’ role in a proceeding to enforce an administrative subpoena is extremely limited.” 

McVane v. FDIC, 44 F.3d 1127, 1135 (2d Cir. 1995) (internal quotation marks and citations

omitted).  To obtain judicial enforcement, an agency must only satisfy a four-part test under

United States v. Powell:  “[(1)] that the investigation will be conducted pursuant to a

legitimate purpose[;] [(2)] that the inquiry may be relevant to that purpose[;] [(3)] that the

information sought is not already within [its] possession[;] and [(4)] that the administrative

steps required . . . have been followed . . . .”  United States v. Powell, 379 U.S. 48, 57–58

9
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(1964); NLRB v. Am. Med. Response, Inc., 438 F.3d 188, 192 (2d Cir. 2006) (citing RNR

Enters., Inc. v. SEC, 122 F.3d 93, 96 (2d Cir. 1997), quoting Powell); see also United States

v. Morton Salt Co., 338 U.S. 632, 652 (1950) (“[I]t is sufficient if the inquiry is within the

authority of the agency, the demand is not too indefinite and the information sought is

reasonably relevant.”). 

Upon a showing that the four-part test is established, the administrative subpoena will

be enforced unless the respondent satisfies his burden of showing that the subpoena is

“unreasonabl[e] or was issued in bad faith or for an improper purpose, or that compliance

would be unnecessarily burdensome.”  RNR Enters., 122 F.3d at 97 (internal quotation

marks omitted) (citing SEC v. Brigadoon Scotch Distrib. Co., 480 F.2d 1047, 1056 (2d Cir.

1973)).

B.  Investigation and Legitimacy

Smith contends that the Commission has failed to establish the first part of the Powell

test because the Smith investigation was completed in accordance with the Commission’s

rules and policies; therefore, the instant subpoena was issued for the illegitimate purpose of

harassment.  The Commission refutes Smith’s arguments, explaining that Smith mistakenly

characterized its process as a linear one that demarcates the three stages of investigation,

settlement discussions, and enforcement, from each other.  Tr. at 7–8; Pet’r’s Opp. (Dkt.

No. 17) at 11–12.  More specifically, the Commission posits that because the investigatory

and enforcement processes are parallel, it is authorized to issue the instant subpoena.  Tr.

at 21–22.

Smith first argues that the issuance of the NAV terminates the investigation.  However,

10
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the 2011 Order states that the NAV has no substantive legal effect for it is but an attempt to

provide transparency to the public during a non-public investigation.  The 2011 Order

further explains that the NAV is intended to promote and enable third parties to inform the

Staff of additional information relevant to the investigation.  If any third-party allegations are

found to be meritorious, the Staff may conduct further discovery and any new material

issues that might affect the subject’s culpability will be presented to the subject for his or her

response.  Thus, it is clear from the face of the Policy Statement that the issuance of a NAV

does not terminate the Staff’s investigation.  Therefore, the Commission was persuasive

when it argued that, “By issuing public [NAVs], the Commission anticipated, and

encouraged, the exact circumstances here—a third-party providing information related to

the conduct under investigation that causes staff to engage in further discovery.”  Pet’r’s

Opp. at 10.  Accordingly, Smith’s motion on this ground should be denied.

Second, employing a linear-process approach, Smith argues that the Commission erred

by conflating its broader enforcement powers with the Staff’s investigatory powers when the

Commission contends that investigation terminates upon its determination of whether a

violation had occurred.  In particular, Smith argues that because the order to show cause

(1) ordered Smith to elect a forum to litigate the Commission’s penalty assessment, (2)

provided procedures for filing answer and reply, and (3) was silent on discovery issues, the

Court should defer to the procedures set out in the order to show cause and deny the

petition.  A review of the governing regulations, Policy Statement, and both 2009 and 2011

Orders, shows that the Commission committed no error in positing its procedural approach

and deference to the order to show cause requires the Court to grant the petition.  

According to the Policy Statement, the order to show cause does not make any finding

11
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of a violation of the law.  Settlement discussions are available following the issuance of an

order to show cause.  A settlement, with the Commission’s approval, closes the

investigation and concludes the enforcement proceedings.  When there is no settlement,

the proceeding either moves forward to an administrative hearing or the Commission’s civil

penalty assessment is reviewed de novo in a federal district court.  If the Commission’s

enforcement is truly linear, the Policy Statement would not backtrack and contemplate the

option of settlement discussions after the order to show cause has been issued.  The

language in the Policy Statement clearly intends that investigation does not terminate with

the issuance of the order to show cause, rather, termination of investigation begins at the

time the Commission determines whether there is a violation of the law.  Simply because

Smith selected the federal district court as a forum for challenging the civil penalty, filed an

answer as ordered by the order to show cause, and was not provided guidance on rules of

discovery, these points of contention do not alter the conclusion that investigation may be

conducted during the order to show cause proceeding as a parallel process.   In other8

words, the Staff may continue the investigation while Smith responds to the order to show

cause and select a forum to litigate the determination of a statutory violation.  Accordingly,

Smith’s motion on this ground should be denied.

Third, Smith contends that the investigatory staff is now non-decisional and cannot

  18 C.F.R. Part 385 provides discovery rules and procedures once an8

administrative hearing has been initiated.  If a subject were to select the federal district
court instead, the Federal Rules of Civil Procedure govern.  Smith argues these separate
bodies of discovery rules and procedures support the conclusion that the Commission’s
enforcement process operates in a linear fashion.  Tr. at 11–12.  Such is an irrelevant
argument to support Smith’s process approach, for simply because Part 385 discovery
rules only apply once a hearing is initiated, that does not necessitate the conclusion that
investigation cannot continue before the hearing is initiated.

12

Case 1:12-mc-00074-LEK-CFH   Document 23   Filed 01/25/13   Page 12 of 19

Appendix A

20130128-5266 FERC PDF (Unofficial) 1/28/2013 4:40:51 PM



communicate with the Commission in an ex-parte fashion, presumably, by introducing new

information obtained through another deposition.  Resp’t’s Mem. at 16–17.  When the Part

385 Order was issued, the Commission issued a notice designating the investigative staff

as non-decisional and barred such staff from partaking in any decision-making processes

on the case, including deliberations and reviews of settlement offers.  There is nothing in

this notice preventing non-decisional staff from submitting additional evidence to the

Commission, conduct that cannot be characterized as “decisional” in its nature.  Further, the

Staff has not made any ex–parte communications with the Commission for the Staff’s

desire and purpose to depose Smith have been made known to all parties.  Accordingly,

Smith’s motion on this ground should be denied.

Because it is established that the Smith investigation has yet to be terminated, the

Court proceeds to discuss the legitimacy of the investigation.  

Smith challenges the legitimacy of the investigation by contending that the Commission

wrongfully attempts to obtain his responses to incriminating statements in advance of

litigation as a way to gain an unfair advantage in subsequent litigation.  Tr. at 17.  However,

“to the extent information is wrongfully obtained through an investigative subpoena and

used in a subsequent proceeding, the subpoenaed party remains free to challenge the use

of that information in the appeal from that proceeding.”  NLRB v. Bacchi, No. 04-MC-28

(ARR), 2004 WL 2290736, at *4 (E.D.N.Y. June 17, 2004) (Dkt. No. 1-1 at 24) (internal

quotation marks and citations omitted).  “Thus, any concerns that enforcement of the

subpoenas would result in improper discovery in the administrative proceeding should be

addressed in that proceeding.”  Id.  

More importantly, the investigation is being conducted for a legitimate purpose.  The

13
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Commission and its Staff are empowered to investigate any incidents of fraud in connection

with the purchase or sale of electric energy.  16 U.S.C. § 825f(a).  The third-party witness

testified that Smith made incriminating statements concerning how Barclays would

manipulate the cash market in order to benefit its financial swap positions.  This incident is

well-within the Commissions’s scope of investigation, particularly in light of the fact that the

Commission has yet to determine whether Smith has committed a statutory violation. 

Lastly, because a legitimate purpose underlying the subpoena exists, judicial enforcement

is proper even if the respondent can establish that “one purpose underlying the subpoena[]

is improper . . . .”  McVane, 44 F.3d at 1139 (citations omitted).  Accordingly, the

Commission has met the first part of the Powell test.

C.  Relevancy

Courts broadly interpret relevance.  McVane, 44 F.3d at 1136 (collecting cases).  “A

court’s authority to review a subpoena’s relevance is limited to determining whether the

evidence sought ‘touches a matter under investigation.’” NLRB v. Bacchi at 23 (citations

omitted).  Deference is given to “the agency’s appraisal of relevancy, which must be

accepted so long as it is not obviously wrong, . . . .”  RNR Enters., 122 F.3d at 97 (citing

McVane, 44 F.3d at 1135 (internal quotation marks and citation omitted)).  The relevance of

the sought-after information is measured “against the general purposes of the agency’s

investigation, which necessarily presupposes an inquiry into the permissible range of

investigation under the statute.”  Id.  “An affidavit from a government official is sufficient to

establish a prima facie showing that these requirements have been met.”  Id. (citing

McVane, 44 F.3d at 1136)); see also Carney v. United States Dep’t of Justice, 19 F.3d 807,

14
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812 (2d Cir. 1994) (“Affidavits submitted by an agency are ‘accorded a presumption of good

faith.’” (citation omitted)).

The Commission has been investigating whether Smith’s work at Barclays’s constituted

a “device, scheme, or artifice to defraud” in violation of the Commission’s prohibition of

electric energy market manipulation.  The petition for the subpoena seeks Smith’s

responses to statements made by a third-party witness as well as additional statements

discovered subsequent to the third-party deposition that concern Smith’s culpability.  This

matter “touches [upon the] matter under investigation” because Smith’s testimony may both

inform the Commission in making a determination of a violation and assessing the

corresponding civil penalty.  Because it cannot be said that the agency’s appraisal of the

relevancy of Smith’s responses is obviously wrong, and Heath’s affidavit has been

submitted to the Court in support of the subpoena’s relevancy, the Court must conclude that

the information sought is relevant to the legitimate purpose as previously discussed. 

Accordingly, the Commission has met the second part of the Powell test.

D.  Possession of Information

The third part of the Powell test requires that the Commission, or its Staff, does not

already possess the information sought.  Smith also argued that the respondent could not

satisfy this prong and characterized the information sought as his confession to the alleged

violations, which is in the Staff’s possession as a third-party witness deposition.  Tr. at

16–17.  The Commission argued that they seek to obtain Smith’s explanations to the

additional statements he allegedly made.  Id. at 19.  It is undisputed that the Commission

does not have the benefit of Smith’s retort or ability to follow-up on additional peripheral

15
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issues advanced by the third-party witness.  As previously discussed, the Court accords a

presumption of good faith to affidavits submitted by an agency.  Carney, 19 F.3d at 812;

see also NLRB v. Bacchi at 24–25 (concluding that respondents could not overcome the

prima facie showing of an agency attorney’s affidavit stating that the agency did not

possess the information sought is presumed to be made in good faith).  Because the

Commission represented, through their petition, affidavit, and oral arguments, that they do

not possess Smith’s explanations to the newly discovered statements, and Smith provides

no contentions supporting otherwise, Smith has failed to show that the Commission and its

Staff possess the information sought.  Accordingly, the Commission has met the third part

of the Powell test.

E.  Administrative Process

The FPA authorizes the Commission to delegate authority to staff members to conduct

formal investigations.  The Code of Federal Regulations empowers the Commission and

any of its investigatory staff to subpoena witnesses to provide testimony for investigatory

purposes.  Non-compliance with the subpoena enables the Commission to request a

federal court order compelling the witness to testify.

Here, the required administrative steps for the issuance of a subpoena ad testificandum

have been properly followed.  In October 2012, the Staff requested Smith to appear for a

deposition.  Both the Staff and Smith met to review the redacted third-party witness

testimony.  Smith expressed his position to the Staff at the time, which was that he refused

to be deposed again.  On November 2, 2012, a subpoena was issued against Smith for a

deposition to take place on November 16, 2012.  By a letter dated November 6, 2012,

16
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Smith opposed the subpoena.  The Staff countered Smith’s opposition by a letter dated

November 13, 2012.  Two days later, Smith informed the Staff that he would not appear for

a deposition.  On November 27, 2012, the Commission petitioned this Court for an order to

show cause hearing.  Because the Staff was empowered to investigate and subpoena

Smith for a deposition, and Smith refused to comply with such repeated requests, after

which the Commission sought assistance from this Court, it is clear that the Commission

and its Staff have satisfied their obligation in following the necessary administrative steps. 

Accordingly, the Commission has met this fourth and final part to the Powell test.

F.  Unreasonableness, Improper Purpose, 
and Unnecessarily Burdensome

Lastly, upon the Commission’s satisfaction of the Powell test, Smith has failed to satisfy

his burden in demonstrating that the subpoena is unreasonable, was issued either in bad

faith or for an improper purpose, or that compliance would be unnecessarily burdensome. 

As previously discussed, Smith argues that the subpoena was issued as a tool to gain

an unfair advantage in subsequent litigation.  However, at this point, the Staff has retained

its investigatory and subpoena powers to explore its position in the instant case.  If the Staff

uses information from Smith’s deposition in a subsequent civil proceeding, Smith may

appeal such use in that proceeding.  

Smith also argues that, for the sake of judicial efficiency, because litigation is imminent,

the Staff should wait until litigation begins before deposing him again.  While the Court does

not disagree that litigation is highly possible, the Court is not persuaded that litigation is

imminent due to the additional administrative procedures that must first take place.  This is
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particularly in light of the fact that there is no statutory deadline requiring the Commission to

decide whether it should or should not issue a violation.  Pet’r’s Opp. at 17–18 n. 4. 

Further, even if litigation commences in the near future, judicial inefficiency alone is neither

a basis to deny enforcement of an administrative subpoena nor is it a bona fide issue in this

case.  To the extent that federal litigation is in the future, the filing of civil proceedings does

not terminate an administrative agency’s authority to investigate.  McVane, 44 F.3d at 1141. 

Moreover, as the Commission has identified, “the very backbone of an administrative

agency’s effectiveness in carrying out the congressionally mandated duties of industry

regulation is the rapid exercise of the power to investigate;” thus, unjustified delay in

carrying out an investigation would be contrary to the Commission’s purpose and existence. 

FTC v. Texaco, Inc., 555 F.2d 862, 873 (D.C. Cir. 1977).  Accordingly, Smith has failed to

overcome the standard for the judicial enforcement of an administrative subpoena against

him and the motion to quash the subpoena should be denied.

III.  Conclusion 

For the reasons stated above, it is hereby RECOMMENDED that petitioner’s petition to

enforce a subpoena ad testificandum (Dkt. No. 1) be GRANTED and respondent’s motion

to quash the subpoena (Dkt. No. 14) be DENIED.  

Pursuant to 28 U.S.C. § 636(b)(1), the parties may lodge written objections to the

foregoing report.  Such objections shall be filed with the Clerk of the Court.  FAILURE TO

OBJECT TO THIS REPORT WITHIN FOURTEEN DAYS WILL PRECLUDE APPELLATE

REVIEW.  Roldan v. Racette, 984 F.2d 85, 89 (2d Cir. 1993); Small v. Sec’y of HHS, 892

F.2d 15 (2d Cir. 1989); 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72, 6(a), 6(e).
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Dated:  January 25, 2013
      Albany, New York
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