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 Bayer HealthCare Pharmaceuticals, Inc. (“Bayer”), Petitioner and Appellant 

in this appeal and Defendant in the district court, petitions the panel for a rehearing 

pursuant to Fed. R. App. P. 40 with respect to one issue on which the panel 

misapprehended the position of the Petitioner and, as a result, did not decide the 

issue which Petitioner intended to present. 

Statement of the Point That the Panel Overlooked or Misapprehended 

 

 Defendant contended in the Court below and in this Court that the 

undisputed fact that plaintiff’s Bayer employment would have terminated due to a 

job elimination in September 2012, before the trial of this case, even if he not been 

wrongfully discharged previously, operated as a matter of law to cut off any further 

relief after that date, including reinstatement and front pay.  This result is 

compelled by settled precedent of this Court.  

 The Panel affirmed the Trial Court’s award of reinstatement without 

squarely addressing the effect of the job elimination on plaintiff’s remedies.  

Instead, the panel treated the issue as involving only the propriety of the remedy of 

reinstatement in general under the False Claims Act, and whether the district court 

abused its discretion in finding that reinstatement was appropriate.  (Opinion at 23-

26)   

 Defendant requests that this one issue be reconsidered and that the Court 

reverse the trial court’s judgment, insofar as it ordered the Plaintiff’s reinstatement. 
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Statement of Material Facts 

 In the district court, in response to the plaintiff’s motion seeking an award of 

front pay, Bayer filed the Declaration of David Beasley which attested that in 

September 2012 Bayer Healthcare Pharmaceuticals Inc. (“Bayer”) eliminated 

approximately 100 sales consultant positions, including the Arkansas sales 

consultant position.  J.A. 1285  Mr. Beasley unequivocally stated that “Mr. 

Townsend’s position would have been eliminated on or about September 25, 

2012.”  Id.  Plaintiff did not file any evidence to controvert this unequivocal 

testimony, nor did he seek to take discovery or otherwise to contest Bayer’s 

evidence on this material point. 

Prior Dispositions of the Issue 

 Bayer argued in the district court, as well as on this Appeal, that the fact that 

the Plaintiff’s job would have been eliminated before trial, even had he not been 

unlawfully terminated earlier, precludes an award of front pay or reinstatement.  

The district court did not address this argument, but considered only the issue of 

whether acrimony existed that would make reinstatement impracticable.  J.A. 32-

33.   

 The panel opinion stated the issue that defendant intended to raise, but then 

discussed mainly whether an award of reinstatement is mandated by the False 

Claims Act and whether the district court abused its discretion by determining that 
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reinstatement instead of front pay was the proper remedy.  It did not address 

defendant’s argument that neither remedy was warranted because plaintiff’s job 

would have been eliminated.  Opinion 24-26.  The panel noted defendant’s citation 

to McKennon v. Nashville Banner Publishing Co., 513 U.S. 352 (1995), but 

concluded only that “the mere fact that Townsend’s specific position would have 

been eliminated did not preclude the district court from awarding reinstatement.  

The FCA does not require reinstatement to the exact same position …”  

 Defendant’s argument was not that reinstatement was not possible, but that it 

was not warranted because plaintiff’s job elimination severed the causal 

connection between the unlawful discrimination and his unemployment.   

Argument  

 The controlling precedent on this point is Gibson v. Mohawk Rubber Co., 

695 F.2d 1093, 1097 (8th Cir. 1982).  In that case, decided under the Age 

Discrimination in Employment Act, the defendant argued that it had closed the 

plant in which the plaintiff was employed before the trial, and that plaintiff’s back 

pay should have ended then because, even if he had not been discharged because of 

his age, he would have been discharged for a nondiscriminatory reason when the 

plant closed.  This Court reversed the district court’s award of back pay through 

trial and remanded for a determination of whether plaintiff would have been 
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discharged or transferred when the plant closed.  The relevant discussion of the 

issue is as follows: 

Consistent with the ADEA's purpose of recreating the circumstances 

that would have existed but for the illegal discrimination, aggrieved 

persons are not entitled to recover damages for the period beyond 

which they would have been terminated for a nondiscriminatory 

reason. [citations omitted] …. 

 

Thus, the parties' conflicting views created a question for the jury: 

Would Mohawk have retained Gibson in some capacity after it closed 

the West Helena facility? If so, Gibson would be entitled to recover 

any loss up to the time of trial that he could prove with sufficient 

certainty. If not, he could not recover damages for any period after the 

plant was closed and he would have been lawfully terminated.  

 

Id. at 1097-99. [footnote omitted].  The controlling principle cited by this Court is 

that the remedial objective is to put the plaintiff in the position he would have 

been, but for the discrimination.   

 The principle applied in Gibson has been applied by other courts of appeal to 

reach the same result.  E.g., Sandlin v. Corporate Interiors Inc., 972 F.2d 1212, 

1215 (10th Cir. 1992)(“Thus, any award of front pay is limited by the estimated 

remaining tenure plaintiff would have enjoyed with his company absent the 

discriminatory conduct. When the defendant company has ceased to do business 

before judgment, plaintiff necessarily would have been discharged with the rest of 

the work force; thus, reinstatement was impossible and front pay inappropriate.”); 

Graefenhain v. Pabst Brewing Co., 870 F.2d 1198, 1209 (7th Cir. 1989) (“[W]here 

the employer satisfies its burden of demonstrating that the employee would have 
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lost his job based on legitimate, nondiscriminatory criteria, the award of front pay 

after the termination date is not appropriate.”);  Hill v. Spiegel, Inc., 708 F.2d 233, 

238 (6th Cir. 1983)(Reversing an award of back pay through the trial date, the 

Court of Appeals stated:  “The more reasonable and supportable period upon 

which Spiegel's liability for loss of salary should be predicated is from the date of 

discharge to the date on which Spiegel's COS division was entirely eliminated in 

March 1978.”). 

 This principle has been applied by district courts in this Circuit, relying on 

the Gibson case, to cut off back pay on a date when the plaintiff would have been 

terminated absent the unlawful termination.  Mennen v. Easter Stores, 951 F. Supp. 

838 (N.D. Iowa 1997) (In cutting off back pay on the date the store that employed 

the plaintiff closed, the court reasoned:  “A prevailing plaintiff may not recover 

damages for the period after which he would have been terminated for a non-

discriminatory reason.”); Washington v. Kroger Co., 506 F. Supp. 1158, 1171 

(W.D. Mo. 1981), vacated on other grounds, 671 F.2d 1072 (8th Cir. 1982) 

(“Plaintiff also is entitled to an award of back pay for the wages she lost following 

her dismissal on June 21, 1971. However, because Kroger ceased operations in the 

Kansas City area on September 11, 1976, plaintiff is not entitled to an award of 

back pay subsequent to that date.”) 
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 The logic of the rule stated in Gibson, supra, also informed the Supreme 

Court’s holding in McKennon v. Nashville Banner Publ. Co., 513 U.S. 352 (1995), 

the case that the panel discussed and that defendant cited in support of the 

argument made in this Petition.  There, the Court held that an employer who learns 

of facts that would have resulted in termination of employment for legitimate 

reasons after an employee has already been discharged for unlawful reasons should 

not be required to pay back pay for the period after the employer discovered the 

misconduct.  The rationale was that the unlawful termination was not the cause of 

the loss of earnings after the employer had legitimate other reasons for the 

termination decision.  The same logic leads to the conclusion, in the present case, 

that the plaintiff’s unemployment ceased to be caused by his unlawful discharge on 

the date that he would have been discharged anyway because of a job elimination.

 Returning to the present case, defendant opposed any award of front pay or 

reinstatement and showed, in support of its opposition, that the plaintiff would 

have been discharged on September 25, 2012 even if he had not earlier been 

discharged for, as the jury found, engaging in activity protected by the False 

Claims Act.  Plaintiff did not submit any contrary evidence or request the 

opportunity to take discovery or to present testimony on this subject.  The record 

establishes, therefore, that plaintiff was not entitled to any relief after September 

25, 2012 under the controlling precedent discussed above. 
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 Despite this, the district court awarded back pay through the trial date and 

directed that the plaintiff be reinstated to employment.  This remedy puts the 

plaintiff in a substantially better position than he would have been in had he not 

been discharged in the first place. 

Conclusion 

 Defendant respectfully requests that the Panel reconsider its previous 

decision to affirm the district court’s award of reinstatement, reverse that decision 

and remand the case for a decision terminating plaintiff’s right to relief as of 

September 25, 2012. 

       Respectfully submitted, 

 

        s/John J. Myers    

       John J. Myers
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