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COMES NOW the Texas Municipal League (TML) (“Texas Cities or “TML””)1 and files 

these Comments in the Federal Communications Commission’s (hereinafter “FCC”) Public Notice 

for Comment In the Matter of Streamlining Wireless infrastructure deployment of Small Cell 

Infrastructure by Improving Wireless Facilities Siting Policies, Mobilitie, LLC Petition for 

Declaratory Ruling.2 TML’s Comments are limited to an explanation of the use of municipal 

rights-of-way in Texas.  Our Comments also include specific Texas examples of clear, non-

discriminatory legal and administrative processes to obtain properly-managed access to local 

rights-of-way and receive fair and reasonable compensation for that use. 

I. Introduction: Mobilitie’s Proposals and TML's Comments in Context 

                                                 
1 Texas Municipal League is an unincorporated affiliation of 1,151 Texas cities. See more about 

TML at: https://www.tml.org/  

Many of TML member cities are also members of Texas Coalition for Utility Issues and as such 

associates itself with the filing of the “Smart Communities” that is being filed 

contemporaneously with this filing.  TML endorse the legal arguments and research provided in 

that filing. 

2 In the Matter of Streamlining Deployment of Small Cell Infrastructure by Improving Wireless 

Facilities Siting Policies, Mobilitie, LLC Petition for Declaratory Ruling, DA 1427, WC Docket 

No. 16-421, Public Notice for Comment (Dec. 22, 2016). (“PN”); See Mobilitie, LLC Petition for 

Declaratory Ruling, Promoting Broadband for All Americans by Prohibiting Excessive Charges 

for Access to Public Rights of Way (filed Nov. 15, 2016) (Mobilitie Petition). 

https://www.tml.org/
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Mobilitie’s Proposals in Context: 

Before responding to the PN questions, it must be noted that Mobilitie mischaracterizes all 

rights-of-way related fees as “excessive and unfair fees for use of rights of way.” Mobilitie also 

coins a new term for annual rights-of-way rental fees.  It characterizes them as “recurring charges.” 

Mobilitie urges that the so called recurring charges “be limited to incremental personnel and other 

costs for monitoring the facilities …” In doing so, Mobilitie casually conflates cost based fees 

(e.g., application, permitting and processing fees) with use of right-of-way rental fees, as if they 

were all compensation for the same thing.3 They are not. Mobilitie seems to ignore the substantial 

litigation that followed enactment of the 1996 Federal Communications Act, specifically Section 

253(c), on the very issue of what “fair and reasonable” compensation means.  That litigation, which 

is mentioned in the PN, never limited rights-of-way use compensation to “‘incremental personnel 

and other costs for monitoring the facilities …” The PN cited TCG Detroit v. City of Dearborn, in 

which the Sixth Circuit determined that a 4% gross revenue fee was fair and reasonable based on 

the amount of the use contemplated, the amount other providers would be willing to pay, and the 

impact on the profitability of the business, using an analysis based on the “totality of 

circumstances,” including “market based pricing”.4  The PN cited one federal circuit holding that 

“fees local governments collect from telecommunications providers must at the very least be 

related to the actual use of rights of way” and that “the costs [of maintaining those rights of way] 

are an essential part of the equation.”5 That holding, at most, stated that cost was only part of the 

compensation “equation.” –It is certainly not all of the equation.  In fact, cost included maintaining 

those rights-of-way, which is not an insubstantial cost.  

The context of Mobilitie’s interpretation that “fair and reasonable compensation” is cost 

based, rather than value based, compensation6 must be considered. Is it a new context designed 

simply to accommodate the new “indispensable” technologies of small cells and Distributed 

                                                 
3 PN, at 12-14. 

4 206 F. 3d 618, 624-25 (6th Cir. 2000). PN, at 7, FN 50 also citing Qwest Corp. v. City of Santa 

Fe, 380 F.3d 1258, 1272-3 (10th Cir. 2004); And PN, at 13, fn 73. 

5 PN, at 13, citing Puerto Rico Tel. Co., Inc. v. Municipality of Guayanilla, 450 F. 3d 9, 22 (1st 

Cir. 2006). (Italics in original) 

6 PN, at 13-14. 
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Antenna Systems (“DAS”). That is a red herring because this is not really a new technology (we 

have had wireless communication facilities for decades) so much as it is a smaller version of old 

technology.  The technology is nothing more than a smaller form of macro-cells proposed to be 

located on public, rather than private, property.7 In further linguistic Jujutsu, Mobilitie has even 

have suggested that, just because the facilities are smaller, it takes less time to review detailed 

engineering plans. In fact, review for placement of private facilities immediately adjacent (within 

inches in some cases) to public roads with pedestrian and vehicular traffic presents significant 

safety and line-of-sight issues that do not ordinarily arise on private land sites. Would not such 

issues require additional time to review, rather than less? This is the backdrop of these Comments. 

TML’s Comments will focus on a city acting in its proprietary capacity.  In other words, 

as the owner of its rights-of-way.  As such an owner, a Texas city is entitled to value-based rental 

charges paid for the private use of the rights-of-way.  That capacity is distinguishable from a 

city’s police–power and cost-based administrative fees related to the permitting and application 

process for the use of the rights-of-way. 

  II. Proprietary, Land Owner/Manager, Right-of-Way Use Charges, a Texas Perspective. 

A. Texas municipalities are the proprietors of the local right-of-way in Texas. 

FCC Orders have reiterated and cited long-held case law stating that certain federal 

timelines and other requirements (including Section 6409, 47 C.F.R. § 1.40001, et seq.) do not 

apply when a governmental entity is acting as a landowner in a proprietary capacity, rather than a 

regulator, to wit:   

“…we [the FCC] conclude that Section 6409(a) applies only to State and local 

governments acting in their role as land use regulators and does not apply to such 

entities acting in their proprietary capacities.  …  Like private property owners, 

local governments enter into lease and license agreements to allow parties to place 

                                                 
7 This is not the first (and will not be the last) of a “new” technology that claims it is a panacea 

and that if the rules would be changed just a little bit, just for a little while, it will be a panacea 

for all. Pensacola Tel. Co. v. Western Union Tel. Co., 96 U.S. 1, 9 (1878). "The electric 

telegraph marks an epoch in the progress of time. [It has] become one of the necessities of 

commerce. It is indispensable as a means of inter-communication, but especially is it so in 

commercial transactions." (Italics added). 
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antennas and other wireless service facilities on local-government property, and we 

find no basis for applying Section 6409(a) in those circumstances” 8 

Texas municipalities control the underlying rights-of-way on which light poles and utility 

poles are located.9 They hold the public property in trust, as fiduciaries, to protect the public’s 

interest, with only the state having a superior claim.10  

B. PN Questions on Right-of-Way Use Charges, a Texas PerspectiveThe PN asks: 

“How do local governments determine the up-front fees for applications and 

permits or the recurring fees [a/k/a annual rental fee for use of RoW11] for usage of 

                                                 
8 Acceleration of Broadband Deployment by Improving Wireless Facilities Siting Policies, Report 

and Order, 29 FCC Rcd 12865, 12866-69, 12878-81, ¶ 239 (2014) (2014 Sec. 6409 Infrastructure 

Order), erratum, 30 FCC Rcd 31 (2015), aff’d, Montgomery County v. FCC, 811 F.3d 121 (4th 

Cir. 2015); See also FCC “Shot Clock”, see Petition for Declaratory Ruling to Clarify Provisions 

of Section 332(c)(7) to Ensure Timely Siting Review, Declaratory Ruling, 24 FCC Rcd 13994, 

14020, para. 67 (2009) (2009 Declaratory Ruling), aff’d, City of Arlington v. FCC, 668 F.3d 229 

(5th Cir. 2012), aff’d, 133 S. Ct. 1863 (2013). 

9 In 1875 Texas cities were given “the exclusive control and power over the streets, alleys and 

public grounds and highways of the city…” Acts 1875, 14th Leg., 2nd C.S., p. 113, § 32.  

Recodified many times, now codified in the Tex. Transp. Code, §§ 311.001 [home rule city] and 

311.002 [general law city]; and see also, Tex. Civ. Stat. art. 1175 [home rule city] “A home-rule 

municipality has the following powers …. [t]o prohibit the use of any street, alley, highway or 

grounds of the city by any …. telephone…. company…. without first obtaining the consent of the 

governing authorities … and upon paying such compensation as may be prescribed ….”; Tex. Util. 

Code, § 54.205.  “Municipality’s Right to Control Access.” See also, Southwestern Bell v. City of 

El Paso and the El Paso County Water Improvement District, Number 1, 168 Fed. Supp. 2nd 640, 

648 (2001) a city, unlike the water district, is “not limited in terms of their ability to “control and 

receive compensation for access to the municipality’s public streets…” citing Tex. Util. Code § 

54.205. 

10 Texas Dept. of Transp. v. City of Sunset Valley, 146 S.W.3d 637,645 (Tex. 2004) “As the State's 

agent or trustee, a municipality does possess a superior interest in its public roads vis-a-vis private 

citizens. the Legislature may grant cities and towns "exclusive dominion" over the public ways 

within their corporate or municipal boundaries. …. as has been delegated to them by the Home 

Rule Amendment to the Texas Constitution, art. 11, § 5, or by the legislature…. ". 

11 The term “annual recurring fees” seems to be a new term of art that Mobilitie has included in its 

petition. TML assumes this term is meant to include what has, in over a century of judicial 

precedent, been termed rights-of-way rental fees. St. Louis v. Western Union Telegraph Co., 148 

U.S. 92, 99, (U.S. Sup. Ct. 1893) (“U.S. Sup. Ct., St. Louis (1893)”) 

“… this use is an absolute, permanent and exclusive appropriation of that space in the streets which 

is occupied by the telegraph poles. To that extent it is a use different in kind and extent from that 

enjoyed by the general public. Now, when there is this permanent and exclusive appropriation of 

a part of the highway, is there in the nature of things anything to inhibit the public from exacting 
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rights of way? … Do they set up-front fees based on the costs they incur in 

reviewing such applications or related administrative tasks such as monitoring the 

provider’s construction of facilities, ensuring compliance with local building codes 

and excavation regulations, and verifying liability insurance?” 

“Are recurring charges [annual rental RoW access charges] set based on localities’ 

ongoing costs of managing use of rights of way?” 

“To what extent are localities imposing charges based on other considerations, such 

as percentages of gross revenues or other indicia of the value of the use of the right-

of-way?” (PN, page 13) 

Concluding by asking for comments: 

“….  on Mobilitie’s proposal that recurring charges be limited to ‘incremental 

personnel and other costs for monitoring the facilities (for example, to ensure they 

are maintained in compliance with signage and other requirements).’” (PN, at 13-

14)  

 

The PN’s discussion of fees and charges intermingles incongruent types of cost-based 

administrative and processing fees with value-based rights-of-way rental fees. The PN inquires 

about the reasonableness of “up-front fees” and “annual recurring fees.”12 By doing so, the PN 

conflates fundamentally different types of fees related to rights-of-way use and completely ignores 

the underlying distinction between them. The PN’s conflation is not unlike cost-based processing 

fees paid at the closing of a long-term lease versus the market-based rental fees paid on that lease. 

There are two general types of charges related to the private use of public property, 

including use of local rights-of-way. The type of charge depends on whether the city is acting as a 

                                                 

rental for the space thus occupied? Obviously not. Suppose a municipality permits one to occupy 

space in a public park, for the erection of a booth in which to sell fruit and other articles; who 

would question the right of the city to charge for the use of the ground thus occupied, or call such 

charge a tax, or anything else except rental? So, in like manner, while permission to a telegraph 

company to occupy the streets is not technically a lease, and does not in terms create the relation 

of landlord and tenant, yet it is the giving of the exclusive use of real estate, for which the giver 

has a right to exact compensation, which is in the nature of rental.” (Italics and underscoring 

added). 

See also, City of Dallas v. FCC, 118 F.3d 393, 398 (5th Cir. 1997) on cable right-of-way use 

franchise fees being “rent”; Fleming v. Houston Lighting and Power, 143 S.W.2d 923, 924 (Tex. 

1940) (“Fleming II”), 4% fee was a street rental fee citing U.S. Sup. Ct., St. Louis (1893). TML 

will use the term “rental fee” to include charges for the use of the public rights-of-way in lieu of 

“recurring charges”. 

12 PN, at 12. 
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property owner (i.e., effectively renting property) or in an administrative capacity (i.e., 

administering the process to allow the use). The two types of charges related to the private use of 

public rights of way are: 

1. Texas municipalities as a proprietary property owner of Rights-of-Way Value-

based charge: The city, as a proprietary property owner, receives reasonable value-

based rental payments for private use of public property, including public rights-

of-way.13 

2. Texas municipalities as a regulating governmental entity - Cost-Based Charge: The 

city, as a governmental entity, acting with its police-powers in an administrative 

capacity, charges cost-based fees to recover the cost for administering the process 

of its oversight of the private use of public property to avoid tax subsidies.  

C. Texas Constitution prohibits use of Public Property for less Than Fair Market 

Value: 

Many of the kinds of property the PN lists, including “light poles, utility poles, buildings, 

and other structures either on private property or in the public rights of way,” are municipally 

                                                 
13 What is a “reasonable” rental fee for use of public property may vary from location to location: 

St. Louis v. Western Union Tel. Co., 148 U.S. 92, 104-05 (1893) “Prima facie, an ordinance like 

that is reasonable. The court cannot assume that such a charge is excessive, and so excessive as to 

make the ordinance unreasonable and void; for, as applied in certain cases, a like charge for so 

much appropriation of the streets may be reasonable. If within a few blocks of Wall Street, New 

York, the telegraph company should place on the public streets 1500 of its large telegraph poles, 

it would seem as though no court could declare that five dollars a pole was an excessive annual 

rental for the ground so exclusively appropriated; while, on the other hand, a charge for a like 

number of poles in a small village, where space is abundant and land of little value, would be 

manifestly unreasonable, and might be so excessive as to be void. Indeed, it may be observed, in 

[Page 105] the line of the thoughts heretofore expressed, that this charge is one in the nature of 

rental; that the occupation by this interstate commerce company of the streets cannot be denied by 

the city; that all that it can insist upon is, in this respect, reasonable compensation for the space in 

the streets thus exclusively appropriated; and it follows in the nature of things that it does not lie 

exclusively in its power to determine what is reasonable rental. The inquiry must be open in the 

courts, and it is an inquiry which must depend largely upon matters not apparent upon the face of 

the ordinance, but existing only in the actual state of affairs in the city.” (Italics added); Similarly, 

Fleming v. Houston Lighting and Power, 138 S.W.2d 520, 522 (Tex. 1940) (Fleming I), upheld a 

4% gross revenue fee as reasonable. 
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owned or controlled property.14  In the City of Austin, for example, the City owns the streetlights 

and light poles, and Austin’s municipal utility owns most of the utility poles in the City.  

Cost-based rights-of-way use fees, as proposed by Mobilitie, contradict Texas law and 

violate Texas Constitutional provisions.  The Texas Constitution requires value-based 

compensation for private use of public property, including public rights-of-way.  The 

constitutional requirement for value-based compensation for the private use of public property 

arises directly from the 1876 Texas Constitution, art. III, § 52 (a) and art. XI, § 3.15  These Texas 

Constitutional provisions prohibit governmental entities (e.g., cities) from making “gifts of public 

property.”  A gift includes allowing the use of public property to any entity for less than market 

value.16 Moreover, in 1913, the Texas Legislature adopted the statutory enabling act for the Home 

Rule Amendment to the Texas Constitution.  That legislation details a home rule city’s police 

powers and authority to receive rights-of-way rental compensation.17   

 Anti-donative provisions reflect the concept that public property, including public rights- 

of-way, is held in trust for the public good rather than for individual enrichment through private 

use. In Texas, value-based compensation for use of the rights of way has historically been a 

percentage of gross revenue franchise fee, similar to the five percent of gross revenue cable 

                                                 
14 PN, at 12. 

15 Tex. Const. art. III, § 52 (a) “the Legislature shall have no power to authorize any …. city, town 

… to lend its credit or to grant public money or thing of value in aid of, or to any individual, 

association or corporation whatsoever ...” Tex. Const. art. XI, § 3 “No … city, or other municipal 

corporation shall hereafter … make any appropriation or donation to the same, or in anywise loan 

its credit….” These constitutional provisions were a direct response to prevent a repeat of the dire 

financial consequences to local governments that had improvidently granted use of public property 

without value-based compensation to the then nascent railroad industry in the 1860s and 1870s. 

16 In construing a similar prohibition applicable to the State, the Texas Supreme Court stated: “a 

gift or loan of the credit of the state … amounts to a grant of public money in violation of Article 

III, Section 51. The purpose of this section and of Article XVI, Section 6, of the Constitution is to 

prevent the application of public funds to private purposes; in other words, to prevent the gratuitous 

grant of such funds to any individual or corporation whatsoever …”  State v. City of Austin, 331 

S.W.2d 737,742 (1960). 

17 Acts 1913, p. 307. Tex. Civ. Stat. art. 1175, “A home-rule municipality has the following 

powers… [t]o prohibit the use of any street, alley, highway or grounds of the city by any … 

telephone…. company… without first obtaining the consent of the governing authorities … and 

upon paying such compensation as may be prescribed ….” 
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franchise fee paid by cable providers under federal law since 1984.18 Value–based street rental 

fees as a method of compensation for use of the public rights-of-way have been upheld both by 

the U.S. and Texas Supreme Courts in the face of challenges that the charges were either 

“unreasonable” or an “unlawful tax.”19 

In 1893, the U.S. Supreme Court established the bedrock legal principle that - even where 

a federal statute granted to private entities the right to use “post roads” and restricted local 

governments from denying access to rights-of-way to those entities to provide telegraph services 

- Congress cannot appropriate or “give” local public rights-of-way to telecommunications service 

providers without payment of reasonable compensation for that use.20 It is not insignificant that, 

in narrowly construing the Telegraph Post Roads Act of 1866,21 the courts determined that 

telegraph companies could only use the “post roads” for long distance, interstate telegraph service.  

They could not use local roads for a local, “district” telegraph operation. That is similar to Texas 

Courts construing Texas statutes for long distant use, not local use, of the same era.22 

                                                 
18 47 U.S.C. § 542. 

19  The U.S. Supreme Court in U.S. Sup. Ct., St. Louis (1893) and the Texas Supreme Court in 

1940 in Fleming I and Fleming II.   

20 U.S. Sup. Ct., St. Louis (1893), 100-01. “… and it is not within the competency of the national 

government to dispossess the State of such control and use, or appropriate the same to its own 

benefit, or the benefit of any of its corporations or grantees, without suitable compensation to the 

State. This rule extends to streets and highways; they are the public property of the State.” 

21 14 Stat. 221 (1866). Federally granted rights to telegraph companies to use federal “post roads” 

(mail routes) for long distant interstate telegraph operations and prohibited states and local 

governments from interfering with interstate telegraph operations. 

22 City of Toledo v. Western Union Tel. Co., 107 F. 10, 14-15 (6th Cir. 1901). Telephone companies 

did not have the same rights as telegraph companies under the 1866 statute. This distinction was 

primarily based on the low use of local streets by a long distant telegraph operation versus the 

intensive use of local streets by a local telephone operation. Richmond v. Southern Bell Tel. & Tel. 

Co., 174 U.S. 761 (1899). Similarly, Texas courts use that same concept of different statutory 

rights for long distant carriers vs. local users of the right-of- way. City of Brownwood v. Brown 

Telegraph & Telephone Co. 157 S.W. 1163, 1165-1166 (Tex. 1913). Athens Telephone Co. v. City 

of Athens, 163 S.W. 371, 373 (Tex.Civ.App.-Dallas Jan 24, 1914, writ refused) A telephone 

company “conducting a local telephone business, [has]… a different rule with reference to the 

rights of such companies [as]…made clear …. in the Brownwood Case...”; Hooks Tel. v. Town of 

Leary, 352 S.W.2d 755, 758 (Tex.Civ.App.-Texarkana 1961, no writ): “A local telephone system 

is not entitled to the privileges granted long distance telephone companies by Art. 1416 …. 

telephone companies in Texas fall into two classes, either local or long distance.” 
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Although the principle has been well-settled for over a century, it bears reexamination 

considering the PN’s inquiry on whether the FCC can “define what constitutes fair and reasonable 

compensation under section 253(c).”23  

All users of the public rights-of-ways in Texas municipalities pay a value based fee ( e.g., 

telecommunication providers pay an access line fee under Texas Local Gov’t Code, Chapter 283; 

cable providers pay a 5% gross revenue fee, Texas Utilities Code, Chapter 66, § 66.005 (a); electric 

providers pay a kwh fee based on the former gross revenue fee or an agreed to fee, Texas Utilities 

Code § 33.008; gas utilities pay at least  a 2% of gross revenue fee (most pay 4%-5% by 

agreement), Texas Tax Code § 182.025 (c). To do otherwise would be discriminatory, discussed 

in more detail below. 

D. Unique among the fifty states: Texas retained its public lands in the 1845 

Congressional Annexation Resolution. 

Advocates for the FCC to “set” rights-of-way use fees at incremental cost may be unaware 

of the 1845 Joint Annexation Resolution of Congress, which authorized the annexation of Texas 

into the United States. 

Texas is different, as all Texans know. Texas occupies a unique legal position regarding 

potential FCC or Congressional grants of private access rights to local public properties in Texas. 

That’s because the Joint Annexation Resolution of Congress contained the following provision 

concerning the state’s retention of its public property: 

said republic of Texas … shall … retain all the vacant and unappropriated lands 

lying within its limits, …and the residue of said lands, after discharging said debts 

and liabilities, to be disposed of as said state may direct…24 

In this context, the provision above seems to give the custodians of public property in Texas 

an additional legal basis for opposing any uncompensated federal “taking” of Texas’ public 

lands.25 This basis is separate and apart from the case law cited infra holding that the U.S. 

                                                 
23 PN, at 12-14. 

24 Joint Annexation Resolution of Congress, March 1, 1845, 28th Congress, 2nd Session. 

(Emphasis added). 

25 While the issue of Texas’s retaining of its public “interior” lands vis a vis the federal government 

has not been litigated, there has been extensive litigation with the United States concerning Texas’ 

seaward boundary, the so called “tidelands” boundary. Once oil was discovered in the Gulf of 
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Constitution Fifth Amendment’s “takings” clause applies to state and local public lands just the 

same as it does to private lands. While other states may be in different positions, there are no 

“federal lands” in Texas for Congress or the FCC to “dispose of” to private entities. 

E. Texas Rights-of-way Fees have long been required by law to be competitively 

neutral and nondiscriminatory: 

The PN asks (PN, at 14) for “comment on Mobilitie’s request that the Commission interpret 

Section 253(c)’s ‘competitively neutral and nondiscriminatory’ provision as requiring that fees 

imposed on a provider for access to rights of way may not exceed the charges that were imposed 

on other providers for similar access.”  

It would be discriminatory not to charge value-based rental fees for use of the rights-of-

way to wireless providers when – as noted above – all other users pay a value-based fee. 

F. Texas State Law Non-discrimination provisions: 

In Texas, several of the wireless infrastructure companies, including Mobilitie, Crown 

Castle, Zayo and Extenet, are certificated by the Public Utility Commission of Texas (“PUC”) to 

offer local exchange telephone service.26 Those companies may offer other telecommunications 

                                                 

Mexico it was important to determine how far out Texas’, and other states’ boundaries went into 

the Gulf, as opposed to the Federal Government’s, to determine which entity could lease the 

“tidelands” property and receive the oil royalties. While most states had a three-mile limit as to 

their seaward boundaries, Texas claimed that in its 1836 Treaty between the Republic of Texas 

and the Government of Mexico ending Texas’s Revolutionary War a seaward boundary of “three 

leagues” (approximately 10.5 miles) was established. Texas took the position that when it was 

annexed into the United States in 1845, it was taken with its then existing boundaries, as 

established in the 1836 Treaty. This issue was resolved in Texas’ favor by the U.S. Supreme Court 

in United States v. Louisiana, Texas, et al [all the Gulf bordering states], 363 U.S. 1(1960). Texas’s 

claim of the three-league seaward boundary was based in part on the United States’ Annexation 

Resolution of 1845 and the 1836 Treaty. For an interesting discussion of the Texas case see, 363 

U.S. 1, at 24 and 36-65. 

26 Tex. Util. Code, § 54.003 (5). A certificate from the PUC is required to provide--"basic 

telecommunications service", “local exchange telephone service" "switched access service". Tex. 

Util. Code, § 54.001 (3). Note -"telecommunications services" is not defined in state law, but 

"basic telecommunications service", “local exchange telephone service" are defined in Tex. Util. 

Code, § 51.002, (1) and (5), respectively. 



14 

 

services for which a certificate is not required. Under the state’s local rights-of-way access law, 

they are termed “Certificated Telecommunication Providers” (“CTPs”).27 

The non-discrimination provisions of Tex. Utilities Code, Sec. 54.204 (a) and (b) (1)28 

apply to CTPs. More broadly applicable is Tex. Utilities Code § 54.204 (c), which sets the 

maximum municipal conduit and pole attachments rates for “any entity” under “rules adopted by 

the Federal Communications Commission under 47 U.S.C. Section 224(e) … [and a municipality] 

shall charge a single, uniform pole attachment or underground conduit rate to all entities.” 

The non-discrimination provisions of private and public property owners in Tex. Utilities 

Code Sec. 54.259 applies to a “telecommunications utility,”29 which is a broader term that CTP. 

Likewise, Tex. Utilities Code Sec. 54.260 (a) provides that private and public property owners 

may not “(3) discriminate against such a utility regarding installation, terms, or compensation of a 

telecommunications service facility to a tenant on the owner's property; (4) demand or accept an 

unreasonable payment of any kind from a tenant or the utility for allowing the utility on or in the 

owner's property.” 

Federal law, 47 U. S.C. § 332 (c) (7) (B) (i) (I), provides that a municipality “shall not 

unreasonably discriminate among providers of functionally equivalent services…” This provision 

explicitly contemplates and allows reasonable discrimination among providers of functionally 

                                                 
27 Tex. Local Gov. Code., Sec. 283.002. Definitions. (2)  "Certificated telecommunications 

provider" means a person who has been issued a certificate …by the commission to offer local 

exchange telephone service or a person who provides voice service. 

28 Tex. Util. Code, Sec. 54.204. Discrimination by Municipality Prohibited. (Italics added) 

(a) “…a municipality or a municipally owned utility may not discriminate against a certificated 

telecommunications provider regarding: (1) the authorization or placement of a facility in a public 

right-of-way; (2) access to a building; or (3) a municipal utility pole attachment rate or term.” (b) 

“In granting consent, a franchise, or a permit for the use of a public street, alley, or right-of-way 

within its municipal boundaries, a municipality or municipally owned utility may not discriminate 

in favor of or against a certificated telecommunications provider regarding: (1) municipal utility 

pole attachment … rates or terms.” 

29 Tex. Util. Code, § 54.002. Definitions (11) of “telecommunication utility” does not include a 

provider of “commercial mobile service”, although subsection (E) of the definition includes a 

“communication carrier” broadly, which arguably could include a wireless provider. 
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equivalent services. Case law has held that reasonable (explainable) discrimination among 

providers of functionally equivalent services was implicitly allowed.30  

Federal law (47 U. S.C. § 332 (c) (3) (A)) preempts the state and city from regulating “the 

entry of or the rates charged by any commercial mobile service or any private mobile service, 

except that this paragraph shall not prohibit a State from regulating the other terms and conditions 

of commercial mobile services.”31 In conformity, the Texas Public Utility Regulatory Act (PURA) 

expressly states it does not apply to commercial mobile service32 and no PUC certificate is required 

(nor may be required) to provide commercial mobile service.33  While a wireless commercial 

                                                 
30 Sprint Spectrum, L.P. v. Willoth, 176 F.3d 630, 638 (2d Cir. 1999); AT & T Wireless PCS, Inc. 

v. City Council of Va. Beach, 155 F.3d 423, 427 (4th Cir. 1998). (finding no unreasonable 

discrimination) “even assuming that the City Council discriminated, it did not do so 

"unreasonably," under any possible interpretation of that word as used in subsection (B) (i) (I). … 

emphasizing the obvious point that the Act explicitly contemplates that some discrimination 

"among providers of functionally equivalent services" is allowed. Any discrimination need only 

be reasonable. [citing lower court] See 979 F.Supp. at 425 ("The fact that a decision has the effect 

of favoring one competitor, in and of itself, is not actionable."). There is no evidence that the City 

Council had any intent to favor one company or form of service over another. In addition, the 

evidence shows that opposition to the application rested on traditional bases of zoning regulation: 

preserving the character of the neighborhood and avoiding aesthetic blight...)” 

31 47 U.S.C.A. § 332. Mobile services… (c) Regulatory treatment of mobile services, (3) State 

preemption. “….no State or local government shall have any authority to regulate the entry of or 

the rates charged by any commercial mobile service or any private mobile service, except that this 

paragraph shall not prohibit a State from regulating the other terms and conditions of commercial 

mobile services.” Note this restriction is as to entry into the cellular market—it has nothing to do 

with access to or use of the local public rights-of-way. 

32 Tex. Util. Code, § 51.003 “…. this title does not apply to: … (5) a provider of commercial 

mobile services as defined by 47 USC § 332 (d)…”; 47 USC § 332 (d) Definitions. For purposes 

of this section--(1) the term “commercial mobile service” means any mobile service (as defined in 

section 153 of this title) that is provided for profit and makes interconnected service available (A) 

to the public or (B) to such classes of eligible users as to be effectively available to a substantial 

portion of the public, as specified by regulation by the Commission ….” 

33 Tex. Util. Code, § 54.003 “A telecommunication utility is not required to obtain a 

certificate…for: … (5) a commercial mobile service…” (5); Tex. Util. Code, § 54.002. Definitions 

(11) of “telecommunication utility” does not include a provider of “commercial mobile service”, 

although subsection (E) includes a “communication carrier” broadly, which arguably could include 

a wireless provider; however, definition (10) “Telecommunication provider”, subpart (A) (iv) does 

include a provider of “commercial mobile service”. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS153&FindType=L
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mobile service provider may be a CTP, that certificate is for wireline local exchange telephone 

service or voice service, not for providing wireless services.34 

G. Pending Wireless Infrastructure Companies Administrative Litigation in Texas. 

The PN asks (PN, page 9): 

“We seek comment on the extent to which litigation ensues as a result of delay or 

denial of siting applications. Do litigants invoke Sections 253 or 332 of the 

Communications Act, Section 6409(a) of the Spectrum Act, or other sources of law 

in support of their positions? 

How long does it take for such lawsuits to be resolved? How often are cases settled 

and how often do they proceed to final judgment?” 

In Texas, the only known litigation concerns three administrative cases filed at the PUC. 

Two wireless infrastructure companies, ExteNet and Crown Castle, filed separate administrative 

claims at the PUC against Houston and Dallas in late 2015.35 The Houston case was filed in 

October 2015, and is PUC Docket No. 45280, ExteNet v. Houston. The second, Dallas case, was 

filed in December 2015, and is PUC Docket No. 45470, Crown Castle v. Dallas. The Crown Castle 

v. Dallas case is being been held in abeyance until the Houston case has been decided. The third 

case was just filed yesterday afternoon, March 7, 2017 and is pending. It is PUC Docket No. 46914, 

ExteNet v. Beaumont. 

 The Houston and Dallas cases are virtually identical on the factual and the legal issues 

presented. The third claim against Beaumont, appears to be substantially similar, but due to its 

recent filing, it has not been reviewed in detail. The administrative claim in all three cases is based 

on state law (Tex. Loc. Gov. Code., Chapter 283), not federal law. The two wireless infrastructure 

companies have asserted that Chapter 283 allows them to install wireless facilities (e.g., antenna, 

and related equipment) in the local rights-of-way. The cities position is that the state law applies 

                                                 
34 For example, see PUC Docket No. 30616, In re Application of NextG Networks of Illinois, Inc., 

in which the applicant stated it was not applicable to wireless commercial mobile service providers.  

Feb. 9, 2005 filing stated “…. NextG is a fiber provider, not a wireless provider……” NextG was 

Crown Castles’ predecessor’s, which specifically stated it was not be providing wireless service 

in its application.  

35 TML is also aware of a permit issuance and removal order dispute with Mobilitie in Denison, 

Texas. On Feb. 23, 2017, after a 3-hour hearing was held, with witnesses, the City of Denison 

removal order was upheld. 
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to allow installation of facilities for wireline services, not facilities for wireless services in the 

rights-of-way.  The principal legal dispute is whether the state law applies to these wireless 

facilities, and to a lesser degree if the connecting fiber may or may not be allowed access as a dark 

fiber service under Chapter 283.  

On February 24, 2017, the administrative law judges in the ExteNet v. Houston case issued 

a preliminary proposal for decision (“PFD”) agreeing with ExteNet to allow the wireless 

infrastructure company to access the local rights-of-way under state law. This PFD remains a 

vigorously contested matter as to its scope and application, and is subject to the parties’ exceptions. 

It is scheduled to go before the full PUC for consideration March 30, 2017. The PUC may adopt 

it, revised it, reject it, or even hold it in abeyance pending recently filed state legislation allowing 

wireless companies access to the rights-of-way (S.B. 1004).  

From filing, through robust discovery, to a hearing on the merits, to full briefing, to a final 

ruling by the full PUC is estimated to take 18 months. It is not known if any party will appeal. 

H. In Texas, there are no state legislative grants to wireless entities, for wireless 

transmission equipment, including small cell and DAS, or for any Commercial Mobile 

Services provider, to use the public-rights of ways, absent city, discrationary consent: 

If there is to be any use of the public rights-of-ways by wireless providers in Texas, that 

must be granted by either the State, which has not occurred, or by separate express agreement by 

the city. A city is not required to lease city property, facilities, infrastructure to a wireless 

provider.36 Therefore, no time lines or “delays” can be imputed for “failure”’ to process 

applications in a “timely” manner, as claimed by Mobilitie, at least not in Texas. However, once 

permission has been granted to one provider, other providers must be treated similarly.  

The legislative grants to use the public-rights of ways in Tex. Loc. Gov. Code, Chapter 283 

are restricted to the defined entities of CTPs, which are those that provide wireline services.37 

                                                 
36 Omnipoint Commc’ns Enters., L.P. v. Township of Nether Providence, 232 F. Supp. 2d 430, 

433-435 (E.D. Pa. 2002). “…Township's refusal to lease its own property does not constitute an 

exercise of zoning or regulatory powers, the Township had no duty under the TCA to negotiate or 

ultimately to lease portions of municipal property to Omnipoint for the purpose of installing an 

antenna.” 

37 Tex. Local Gov. Code., Sec. 283.052. Effect of Payment of Right-of-Way Fees to Municipality. 

(a) …., a certificated telecommunications provider that complies with this chapter …:(1) may erect 
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Wireless providers, including those with DAS facilities, even those that are federal “commercial 

mobile services providers,”38 (i.e., cellular telephone) are not included in those state statutes and 

have no state legislative grant to use the rights-of-way. Therefore, a wireless commercial mobile 

service providers’ request to use city property, be it for a tower, a small cell, or a DAS, must first 

have separate city authority to use city property or to install its facilities in the rights-of-way.  

There is pending recently filed state legislation allowing wireless companies access to the 

rights-of-way (S.B. 1004). 

I. Texas Municipalities Recent Experiences in Allowing RoW Access to Wireless 

Providers: Collaboration, not Confrontation. 

1. Dallas-A tale of two Providers. 

In the last year, Dallas, Texas, has issued over 200 permits for small cell or DAS locations. 

Those permits were issued through its standard Temporary License Agreement (TLA). It is 

significant that most of those permits were issued to companies that accepted the standard terms 

in that TLA, which set forth reasonable conditions for use of the local rights-of-way. However, 

some wireless infrastructure companies wanted to re-negotiate the standard terms of the TLA to 

allow third-party equipment, asking the city to revise definitions, and raising possible section 6409 

issues. Due to these extraordinary demands, the permitting process is delayed in some instances, 

pending these negotiations. In some instances, Dallas has offered alternative terms and has waited 

literally months for a reply on whether the revised terms were acceptable. Such intransigence in 

negotiations causing delays in permit approvals should not be used to justify FCC actions. 

                                                 

poles or construct conduit, cable, switches, and related appurtenances and facilities and excavate 

within a public right-of-way to provide telecommunications service…” 

38 47 USC § 332 (d) Definitions. For purposes of this section--(1) the term “commercial mobile 

service” means any mobile service (as defined in section 153 of this title) that is provided for 

profit and makes interconnected service available (A) to the public or (B) to such classes of 

eligible users as to be effectively available to a substantial portion of the public, as specified by 

regulation by the Commission ….” 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS153&FindType=L
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2. Houston-Collaboration with wireless provider stakeholders to develop Master 

License Agreement. 

In the last year, Houston, Texas, has issued over 400 permits for small cell or DAS 

locations. Those permits were issued through its Master License Agreement (MLA). The MLA 

was negotiated with stakeholders over several months in the fall of 2015 and formally adopted by 

the city in late 2015. The MLA sets forth reasonable conditions for use of the local rights-of-way. 

To date Verizon, Mobilitie, Crown Castle and Zayo have all agreed to the terms in the MLA. One 

stakeholder that participated in the negotiations did not agree. That is ExteNet, which is discussed 

above. However, for those wireless infrastructure companies that are parties to the MLA permits 

have been approved for 400 plus individual sites. Other than ExteNet, there have been no formal 

complaints on the process to site small cells in the public rights-of-way in Houston. These kinds 

of collaborative efforts between municipalities and wireless infrastructure companies should be 

recognized as a best practice nationwide by the FCC. TML would refer the FCC to Houston’s filed 

Comments for additional details. 

3. San Antonio-First City in Texas with MLA in 2014. 

San Antonio, Texas, had the first Master License Agreement with Verizon for small 

cell/DAS in Texas in 2014 and should be commended. Other providers have since agreed to that 

same form Agreement. TML would refer to San Antonio’s Comments for more detail. 

4. Other Texas Municipalities’ Experience. 

Cities have taken differing local approaches to review and allow wireless facilities in the 

rights-of-way: 

In addition to Houston, Dallas and San Antonio, a number of other Texas cities have 

entered into agreements to allow small cells/DAS in the local rights of way, among them: College 

Station and Galveston. 

The City of McAllen is poised to initiate a pilot program of 400 sites using a MLA similar 

to Houston’s. The City of Austin has gone through a stakeholder rulemaking and is about to 

implement a pilot program with a master license agreement to allow wireless facilities in the rights-

of-way. For additional details see the City of Austin’s filed Comments of March 8, 2017. 
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 “Towers” are being installed, not “utility poles”: 

A number of Texas cities have had significant processing delays caused by the wireless 

infrastructure companies’ misinformation in submitted applications and plans. It is not uncommon 

for at least one wireless infrastructure company to state in their applications and in their plans, that 

they are installing a “utility pole” when they are not. After the plans are reviewed by the city, when 

it becomes clear that they are installing a structure to support an antenna, which is a “tower”, as 

defined by FCC Rules,39 not a “utility pole.”, the process may need to start anew. 

This type of mischaracterization of the structure being installed not only delays the city 

process, it raises confusion and further delays under the National Historic Preservation Act 

(NHPA) Section 106 Notice process. For example, this type of incorrect plan information was 

submitted to the City of Denison, Texas by Mobilitie in describing three structures being built to 

support an antenna--a 83’ 6” structure (Chestnut St.), an 84’ 5” structure (Coffin St.), and a 120’ 

monopole structure (Morton St.) -- all labeled in the plans as “utility poles”, when they were all 

towers. Mobilitie’s mischaracterization of the 120 foot “tower” on Morton St. as a “utility pole” 

in their plans was also confusing to the Texas Historical Commission (THC) in reviewing 

Mobilitie’s NHPA Section 106 Notice for a site in Denison. 

It should also be noted that, inexplicably, between Christmas and New Year’s 2016, 

Mobilitie actually installed the 83’ 6” tower on Chestnut St., which had been described as a “utility 

pole” in the plans (See Attachment 1), within the City’s Historic District for which no NHPA, 

Section 106 notice was given, as was noted the attached February 16, 2017, THC letter. (See 

Attachment 2) And also, inexplicably, while that tower on Chestnut was subsequently removed by 

Mobilitie, within a few days of that removal Mobilitie resubmitted a request to the city to re-install 

it – still within the historic district, and still without any Section 106 Notice being filed that the 

City of Denison is aware of to date. 

                                                 
39 47 C.F.R. § 1.40001 (b) (9). “Tower. Any structure built for the sole or primary purpose of 

supporting any Commission-licensed or authorized antennas and their associated facilities, 

including structures that are constructed for wireless communications services including, but not 

limited to, private, broadcast, and public safety services, as well as unlicensed wireless services 

and fixed wireless services such as microwave backhaul, and the associated site 
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III. The Takings Clause of the Fifth Amendment to the U.S. Constitution bars Congress 

(and the FCC) from Setting Local Rights of Way Use Rental Fees without “Just 

Compensation”. In Texas, just compensation means value-based compensation. 

Even interstate business must pay its way--in this case for its right-of-way …. 

Postal Tel.-Cable Co. v. City of Richmond, 249 U.S. 252, 259 (1919). 

The federal government cannot compel local governments to allow wireless applicants 

access to public municipal property as that would be a Fifth Amendment unconstitutional taking 

of municipal property without just compensation.40 The Fifth Amendment to the U.S. Constitution 

has long applied to local public property.41  

…when the Federal Government thus takes for a federal public use the 

independently held and controlled property of a state or of a local subdivision, the 

Federal Government recognizes its obligation to pay just compensation for it…42 

Therefore, it is most reasonable to construe the reference to “private property” in 

the Takings Clause of the Fifth Amendment as encompassing the property of state 

and local governments when it is condemned by the United States. [FN 15 omitted] 

Under this construction, the same principles of just compensation presumptively 

apply to both private and public condemnees.”43 

The Fifth Amendment bars Congress (and the FCC) from mandating private use of public 

property without compensation. Because Texas rights-of-way are public property, they are 

protected from federal “takings” for less than “just compensation” by the Takings Clause of the 

                                                 
40 See Ark. Game & Fish Comm’n v. United States, 133 S.Ct. 511, 518 (2012); Loretto v. 

Teleprompter Manhattan CATV Corp., 458 U.S. 419, 426 (1982); Gulf Power Co. v. United States, 

187 F.3d 1324, 1328-29 (11th Cir. 1999). The law is clear that local governments, no less than 

private landowners, are entitled to the protection of the Takings Clause of the Fifth Amendment. 

See, e.g., United States v. 50 Acres of Land, 469 U.S. 24, 31 & n.15 (1984); St. Louis v. Western 

Union Tel. Co., 148 U.S. 92, 100-02 (1893).  

41 United States v. 50 Acres of Land, 469 U.S. 24, 31, 105 S.Ct. 451, 445-46, 83 L.Ed. 2d 376 

(1984). “… the reference to “private property” in the Takings Clause of encompass[es] …. 

property of … local governments … the same principles of just compensation presumptively apply 

to both private and public condemnees.”  

42 United States v. Carmack, 329 U.S. 230, 242 (1946). 

43 United States v. 50 Acres of Land, 469 U.S. 24, 31, 105 S.Ct. 451, 445-46, 83 L.Ed. 2d 376 

(1984). “When the United States condemns a local public facility, the loss to the public entity, to 

the persons served by it, and to the local taxpayers may be no less acute than the loss in a taking 

of private property.” In this case, it was the property of the City of Duncanville, Texas. 
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Fifth Amendment to the U.S. Constitution. Neither may the FCC constitutionally preempt state 

law to allow private use of the public rights-of-way by wireless providers or wireless infrastructure 

companies without “just compensation”. 

IV. FCC is precluded by statute from adjudicating rights of way disputes under Section 

253 (c). 

The FCC lacks authority to preempt or even review section 253 (c) local rights-of-way 

compensation matters as that is precluded by Section 253, subsection (d) and by Section 601 (c) 

of the 1996 Federal Telecommunications Act (“FTA”) regarding state and local authority.44  An 

attempt by the FCC to “set” rights-of-way use fees at less than market value in Texas will further 

compound the lack of FCC authority and visit constitutional error on the FCC.  

FCC Limits of Preemption under Section 253, subsection (d): 

There have been legal arguments over whether the FCC has authority to adjudicate rights-

of-way disputes, which the FCC has attributed to “in large part from the language and legislative 

history of subsection 253 (d).”45 However, when the Eleventh Circuit reviewed the same legislative 

history and the language in subsection (d) before and after it was amended by Congress to its 

current text, it concluded: 

it is clear that subsection (d), despite its less-than-clear language, serves a single 

purpose-it establishes different forums based on the subject matter of the 

challenged statute or ordinance. … we hold that a private cause of action in federal 

district court exists under § 253 to seek preemption of a ... local … regulation only 

when that …. regulation purports to address the management of the public rights-

of-way, thereby potentially implicating subsection (c). [FN 14 omitted] All other 

challenges brought under § 253 must be addressed to the FCC.46  

The final language in subsection (d) was intentionally revised by Congress to narrow the 

scope of the FCC’s preemptive jurisdiction. It now applies only to violations under subsection (a) 

                                                 
44 Pub. L. 104-104, Title VI, sec. 601, Feb. 8, 1996, 110 Stat. 143. 

45   In the Matter of Acceleration of Broadband Deployment: Expanding the Reach and Reducing 

the Cost of Broadband Deployment by Improving Policies Regarding Public Rights of Way and 

Wireless Facilities Siting, FCC 11-51, WC Docket No. 11-59, Notice of Inquiry, ¶ 58, (April 7, 

2011). (“Broadband and Rights of Way NOI” or “NOI”). 

46 BellSouth Telecomm. Inc. v. Town of Palm Beach, 252 F.3d 1169, 1191 (11th Cir. 2001) 

(“BellSouth”). (Italics added). 
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or (b). Congress omitted from subsection (d), subsection (c), on rights of way management or 

compensation disputes. 

The “initial” subsection (d) was amended into its final, adopted version by striking two 

words: “this section.” In other words, the unamended subsection (d) would have included all 

subsections of 253-- (a), (b) and (c) -- but the final version replaced those two stricken words of 

“this section” with “subsection (a) or (b)”. For absolute clarity in showing these final revisions 

in that amendment, below is a mark-up of subsection (d) from “[i]n its initial form”.47  

If … the Commission determines that a State or local government has permitted or 

imposed any statute, regulation, or legal requirement that violates or is inconsistent 

with subsection (a) or (b) this section, the Commission shall immediately preempt 

the enforcement of such statute, regulation, or legal requirement to the extent 

necessary to correct such violation or inconsistency.48 

As Senator Gorton, the author of the amendment, stated at the time:  

…the rules that a city … imposes on how its street rights of way are going to be 

utilized, whether there are above-ground wires or underground wires, what kind of 

equipment ought to be used in excavations, what hours the excavations should take 

place, are a matter of primarily local concern and, of course, they are exempted by 

subsection (c) of this section ... in the case of these purely local matters dealing 

with rights of way, there will not be a jurisdiction [sic] [1191] on the part of the 

FCC immediately to enjoin those local ordinances. [The Gorton amendment] 

retains not only the right of local communities to deal with their rights of way, but 

their right to meet any challenge on home ground in their local district courts…The 

appropriate balance is to leave purely local concerns to local entities...49 

Congress could not have been clearer. 

FCC Limits of Preemption under Section 601(c) in the 1996 FTA: 

However, to avoid an overly broad reading of any provision in the 1996 FTA regarding 

state and local authority, Congress included Section 601(c) in the 1996 FTA. Section 601(c) sets 

the framework for construing the breadth and extent of FCC authority under section 253 (d). 

Section 601(c) provides:  

                                                 
47 BellSouth, at 1190. “Senate Bill 652 in the 104th Congress. In its initial form, subsection (d) 

read…” 

48 Stricken words and underlying were added for emphasis. 

49 BellSouth, at 1190-1191. See also, Qwest Corp. v. City of Santa Fe, N.M., 380 F.3d 1258, 1265-

66 (10th Cir. 2004). 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004915396&ReferencePosition=1265
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004915396&ReferencePosition=1265
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2004915396&ReferencePosition=1265
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(c) FEDERAL, STATE AND LOCAL LAW. -  

(1) NO IMPLIED EFFECT. - This Act [1996 FTA] and the amendments 

made by this Act shall not be construed to modify, impair, or supersede 

Federal, State or local law unless expressly so provided in such Act or 

amendments. [Italics added]. 

Because section 253 (d) did not include subsection (c) in the grant of FCC enforcement 

jurisdiction, the FCC may not by implication assert such jurisdiction to review or preempt in 

subsection (c) disputes. The Congressional legislative record is clear: The FCC has no role in any 

alleged section 253 (c) violation. Disputes under section 253 (c) are to be adjudicated by the local 

courts, as Congress intended, as the 1996 FTA provided, and as the BellSouth court stated.50 

While to the extent section 253 language is ambiguous -- the FCC may have greater latitude 

because it should not be “bound by …courts’ statutory interpretations.”51 But neither subsection 

(d) nor (c) suffers from such ills of draftsmanship. As revised by Congress to its final text, 

subsection (d) contains has no ambiguity on this point.  It is a model of clarity that narrows the 

FCC’s scope of preemptive authority to subsections (a) and (b) and denies the FCC any authority 

to review subsection (c) disputes concerning rights-of-way management and compensation issues 

by its omission. Where clarity prevails, the agency may not invent ambiguity. 

The FCC has acknowledged that in the twenty-one years since section 253 was enacted, 

despite numerous opportunities, the FCC “has not taken action to resolve this issue” of its 

jurisdiction to adjudicate rights of way cases or preemption under section 253 (c).52 That the FCC 

has not asserted any jurisdiction “to resolve this issue” speaks volumes; apparently even the FCC 

has recognized since 1996 that it lacks adjudicatory and preemptive jurisdiction to review section 

253 (c) disputes.  

                                                 
50 BellSouth, at 1191. 

51 NOI ¶ 58. And see NOI, n.67. The cases cited in this NOI note do not discuss the FCC’s 

jurisdiction under subsection (d) to review section 253 (c) disputes. The discussion was in the 

context of whether a private right of action existed to bring a claim in court under section 253 (c). 

52 NOI ¶ 58, and n.65, citing, Petition of the State of Minnesota for Declaratory Ruling Regarding 

the Effect of Section 253 on an Agreement To Install Fiber Optic Wholesale Transport Capacity 

in State Freeway Rights of Way, CC Docket No. 98-1, Memorandum Opinion and Order, 14 FCC 

Rcd 21697, 21730 (1999); Nor did the FCC act in 2009 or 2014, See PN, Page 12. 
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While the courts have taken “differing approaches” on whether the FCC holds section 253 

(c) review jurisdiction,53 the courts “differing approaches” have not related to the FCC’s 

jurisdiction under section 253 (c). Rather, the courts have differed on interpretations of what 

constitutes a violation section 253 (a), which the FCC has jurisdiction under section 253 (d) to 

review. To a lesser degree, the courts have differed on whether a private cause of action can be 

taken in court to enforce alleged section 253 (c) violations.54 The courts have not differed on 

interpretations of the FCC’s section 253 (d) preemption authority to resolve section 253 (c) issues. 

As the BellSouth Court stated, the FCC is granted no such jurisdiction to adjudicate or to preempt 

local rights of way regulations or rights of way compensation where section 253 (c) is “potentially 

implicat[ed]”, those section 253 (c) issues are for the courts.55 

In the past, the FCC has asserted broad preemptive authority over local franchise 

requirements, and when they did the courts have held the FCC has no such broad preemptive 

authority.56 Section 253 (d) presents an equivalent situation on the lack of FCC preemptive 

authority to review or adjudicate rights of way management or compensation disputes that are 

within the purview of section 253 (c). 

 

CONCLUSION 

                                                 
53 NOI ¶ 58, and NOI n.66, citing BellSouth, at 1189.  

54 BellSouth, at 1186-87 discussing differing courts interpretations of § 253; at 1187-1191, with 

its analysis, at 1191, holding there is a private right of action under § 253 (c), and that § 253 (c) 

matters are to be litigated in the courts and not at the FCC. See also Sw. Bell Tele. L.P. v City of 

Houston, 529 F. 3d 257, 261 (5th Cir. 2008) discussing the split among five federal circuits of 

appeal on private right of action under § 253 (c) for § 1983 claims, noting the narrowing of those 

private rights of action after 2002, post-Gonzaga Univ. v. Doe, 536 U.S. 273, 283, 122 S.Ct. 2268, 

153 L.Ed. 2d 309 (2002), which required that courts “first determine whether Congress intended 

to create a federal right”. (Emphasis in original). 

55 BellSouth, at 1191. 

56 See, City of Dallas v. FCC, 165 F.3d 341, 347-48 (5th Cir. 1999) “The FCC's broad reading of 

preemptive authority also conflicts with Supreme Court precedent. In Gregory v. Ashcroft, 501 

U.S. 452 (1991), the Court held that if Congress intends to preempt a power traditionally exercised 

by a state or local government, ‘it must make its intention to do so `unmistakably [Page 348] clear 

in the language of the statute.’ Id. at 460…” Held that FCC rules could not preempt a city required 

local franchise to use the right-of- ways to provide OVS service, a form of cable services newly 

authorized by the 1996 FTA. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2002381699
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2002381699
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2002381699
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Texas cities, as are cities across the country, are revising city codes and negotiating 

reasonable license agreements to accommodate wireless facilities in the rights-of-ways. However, 

what is done to accommodate placement of wireless facilities rights-of-way in the plains of 

Nebraska versus rights-of-ways on the Texas coast, subject to hurricanes, are different. The 

conditions are different, so treatment should be different. Respectfully, TML would ask that the 

FCC review the best practices nationwide and share those, while accommodating, on a case by 

case basis, different terms and conditions in different locales. 

 

Respectfully submitted, 

 

Clarence A. West, Attorney 

 

By:  /s/ Clarence A. West 

Clarence A. West 

Texas Bar No. 21196300 

4001 Lob Cove 

Austin, Texas 78730 

Telephone: (512) 401-3468 

Email: cawest@cawestlaw.com 

ATTORNEY FOR TEXAS MUNICIPAL 

LEAGUE 



 

 

Attachment 1 

 

Mobilitie’s June 2016 plans depicting an installation of an 83’ 6’ tower on Chestnut Street, 

Denison, Texas, within an historic district, and described throughout as a “utility pole”. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





























 

 

Attachment 2 

Texas Historical Commission (THC) February 16, 2017, Letter concerning installation of a 

tower on Chestnut Street, Denison Texas within an historic district for which no NHPA 

Section 106 Notice was provided. 

 

 




